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The Program 


HE past month has witnessed en- 
actment by Congress of the bill 
requested by the President, creation 
of the Office of Economic Stabiliza- 
tion, and issuance of orders by the 
O.P.A. to control food prices, farm 
prices, and rents. These measures 
represent a long step forward in the 
battle against inflation, but will not 
suffice to prevent the inflation which 
is inherent in our wartime economy. 
Under the Anti-Inflation Act, Con- 
gress gave the President authority to 
fix farm prices, wages and salaries. 
Basic compromises and the leeway for 
exceptions combine to indicate irresolu- 
tion, which may, however, disappear as 
the execution gets under way in the 
coming weeks. Farm prices may be 
fixed either at parity or the highest 
level received between January 1 and 
September 15 of this year. The higher 
of these two figures represents the low- 
est maximum price that can be estab- 
lished. However, the definition of par- 
ity was revised to include the higher 
labor costs incurred since January 1, 
1941. The new parity is equivalent to 
about 105% of parity on the old basis, 
midway between the 110% figure in the 
Emergency Price Control Act and the 
100% figure requested by the President. 
This compromise represents a substantial 
victory for the farm bloc, and will result 
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in some further increases in food 
prices. In addition, a floor of 90% of 
parity may be established under cot- 
ton, corn, wheat, rice, tobacco and pea- 
nuts for a period extending for two full 
calendar years after the year in which 
the war ends. Under this authority the 
O.E.S. has already announced that 
wheat and corn loans would be at 85% 
of parity in order to provide cheaper 
feed for live stock while loans on the 
other products are at 90% of parity. 
Wage rates and salaries may be limited 
to the highest level prevailing between 
January 1 and September 15 of this 
year, and salaries above $5,000 annual- 
ly may be reduced. Any wage or salary 
payments above the prescribed levels 
are not to be allowed in calculating 
costs for taxes or price control pur- 
poses. 


Despite these restrictions, the Act 
provides that the President can make 
adjustments “to the extent that he finds 
it necessary to aid in the effective pros- 
ecution of the war or to correct gross 
inequities.” Similar restrictions appear 
throughout the Act and in the execu- 
tive order establishing the O.E.S., so 
that the full effectiveness of this pro- 
gram will depend upon the decisions 
and policies laid down by the director 
and his board. The director is author- 
ized in this executive order to formu- 
late and to develop “a comprehensive 
national economic policy relating to the 
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control of subsidies and all related 
matters.” 


It should be noted that the director 
can institute action over all these fac- 
tors except aggregate civilian purchas- 
ing power (this can be done only by 
congressional tax measures) and sub- 
sidies (appropriations by Congress are 
required). In addition the control 
over profits must be largely through 
legislation although some control can 
be effected by leveling the prices. Any 
wage increases which will require price 
increases must be approved by the di- 
rector as well as the National War 
Labor Board. Increases in wages will 
be approved only “to correct mal-ad- 
justments or inequalities, to eliminate 
sub-standards of living, to correct gross 
inequities or to aid in the effective pros- 
ecution of the war.” Thus the effective- 
ness of wage control will depend upon 
the interpretation of this provision. 
Farm prices are to be set by the O.P.A. 
and Department of Agriculture acting 
jointly, with all disputes settled by the 
director. 


Additional Controls Needed 


HILE this program erects addi- 

tional dikes against the inflation 
tide, it does not stop the increasing 
pressure which is liable to burst 
through in several places and further 
upset any equilibrium. The program 
still deals largely with the symptoms 
or effects of inflation rather than its 
causes. The basic cause—an inflation- 
ary gap estimated variously between 
$20 and 30 billion—is not controlled. 
To the extent control over wage rates 
is made effective, it will slow down the 
rate of increase in the size of the gap 
but it is already so large that limita- 
tion on further growth is not sufficient. 
The O.E.S. cannot close this gap with 
the powers at its disposal; only Con- 
gress can do so by the use of its tax- 
ing powers. This means the immediate 
imposition of a heavy tax on sales and 
on income increases, and a program for 
forced savings on a large scale with de- 
ductions at the source. With the war 
spending program gathering momen- 
tum, with the supply of new civilian 
goods being curtailed each day and the 
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available inventories being used up the 


pressure is mounting so constantly that 


the inflationary gap may become too 
wide for effective control. 


The imposition of a general ceiling 
over prices and rents will slow down 
the rise in living costs but cannot elim- 
inate it completely. The experience 
with the general price ceiling since May 
indicates that it has been ignored by 
many, has been accompanied by deter- 
ioration in quality, and has resulted 
in severe pressure on the small retailers 
who have been adversely affected by the 
“squeeze” and who find that their re- 
fusal to pay higher prices frequently 
means the cutting off of supplies with 
no protection from the O.P.A. These 
problems will be intensified as short- 
ages become more widespread and boot- 
legging will be on the increase. Al- 
though costs of all the factors of pro- 
duction may be fixed, unit costs will 
continue to rise. Reductions in the 


amounts produced and sold, the use of 
less efficient labor, absenteeism, labor 
turnover, substitution of materials and 
disruption of production due to trans- 


port difficulties and material shortages 
will all combine to increase unit costs 
and put an irresistable pressure upon 
the price ceilings which will necessitate 
either a rise in prices or extensive use 
of subsidies, if widespread bankruptcies 
are to be avoided. 

Moreover, stabilization of wage rates 
will not prevent the expansion in wage 
payments which will result from work- 
ing longer hours, payment of time-and- 
a-half, and reclassification of workers 
so that they would be entitled to higher 
wages. The reaffirmation of the Little 
Steel formula by the National War 
Labor Board and the granting of a wage 
rate increase to workers in Chrysler 
and five other large firms, above the 
rates paid September 15, also are in- 
dications that wage increases have not 
been completely ruled out, though much 
depends upon policies yet to be clari- 
fied. The battle against inflation is 
far from won. So long as large quanti- 
ties of excess purchasing power are 
available, any stabilization program 
that is adopted is doomed to ultimate 
failure. 
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RUBBER — A LESSON IN CENTRALIZATION 


HE immediate follow-through of 

the Baruch report by appointment 
of William Jeffers as rubber czar, 
vested with complete control, is a salu- 
tary development. The confusion which 
reigned in connection with rubber has 
practically disappeared; Mr. Jeffers 
has moved with speed to introduce those 
recommendations such as nationwide 
gasoline rationing and restrictions on 
speed limits, which could be handled 
immediately. His main task still lies 
ahead: expediting of synthetic rubber 
production. Other products, notably 
petroleum and foods, which are still 
handled by a large number of different 
agencies, have been characterized by a 
similar confusion and would also bene- 
fit by a centralization of authority. 

In other countries, all controls over 
particular products are usually handled 
by one agency, and that agency is not 
subjected to new superstructures of au- 
thority when the going gets politically or 
technically rough. Thus, in England, 
the Ministry of Food maintains all con- 
trol of the food situation—distribution, 
prices, rationing, subsidies, imports, ex- 
ports, etc. Nor is there split authority, 
as in this country where the Department 
of Agriculture, O.P.A., W.P.B., B.E.W., 
etc. each is responsible for different 


phases of the food problem. Similarly, 
there is a large amount of duplication in 
the staffs of different agencies—and waste 
of manpower—which results from the 
establishment of parallel commodity and 
industry branches. This is especially 
true as between O.P.A. and W.P.B. In 
Canada, on the other hand, when the 
Wartime Prices and Trade Board ex- 
tended its control over all prices, it did 
not establish new divisions for iron and 
steel, building materials, non-ferrous 
metals, etc. but appointed various Con- 
trollers, already operating in the War- 
time Industries Control Board (similar 
to our W.P.B.), to act also as Price Ad- 
ministrators, thus avoiding a large dup- 
lication in staff. 

The lesson of the Baruch report—the 
need for centralized control—will be only 
partly learned if we stop with the ap- 
pointment of the czar. A similar de- 
velopment in other phases of the war 
effort will not only release manpower, 
now tied up in government, but will also 
make possible a more effective effort on 
the home front, and by presenting a clear 
integrated picture to the public and the 
business men will ensure that coopera- 
tion which is so essential to the success- 
ful operation of wartime controls in a 
democracy. 


SALES TAX WITH MINIMUM EXEMPTION 


NOTHER variation of the sales tax 

with minimum exemption, discussed 
in these columns recently, merits favor- 
able consideration. Instead of issuing a 
book of prepaid tax stamps, it is sug- 
gested that a sales tax be paid on all 
purchases and that at the end of the 
year a refund be given to the taxpayer. 
Thus, if a sales tax of 10% were levied 
and a minimum exemption of $150 for 
adults and $50 for children were allowed, 
a family of four would be permitted a 
refund of 10% on $400 or $40. In cases 
Where an income tax was payable, this 
amount could be credited against the 
income taxes due; in other instances a 
refund in cash or war bonds could be 


made. The main objections to this modi- 
fication would appear to be that a mem- 
ber of the low income group could not 
afford to pay the $40 in the first place, 
and that the Congress might revise in- 
come tax rates upwards so that in effect 
it would offset this credit and the tax- 
payer would have to pay as much as 
before. Whether this proposal or the 
prepaid tax stamp is the more feasible 
administratively is for the tax author- 
ities to decide. Both plans have the 
merit of providing some protection for 
low income groups, thus making it pos- 
sible to overcome that objection to the 
now urgently needed control and revenue 
production which the sales tax provides. 
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RATION BANKING 


N discussing ration banking the New 

York State Banker recently stated: 
“Ration banking, as it is now success- 
fully pperating in England, serves a 
definite anti-inflationary purpose by clos- 
ing the gap between the declining sup- 
ply of goods available for purchases and 
the steadily rising potential purchasing 
power.” This statement is very wide 
of the mark since that function had 
nothing to do with its adoption in Eng- 
land. It is advisable to clear away such 
misconceptions right from the start so 
that ration banking may be evaluated 
on its own merits—namely as a mechan- 
ical adjunct to a rationing system. The 
primary function and purpose of ration 
banking is to eliminate the enormous 


amount of paper work which would 
otherwise be attached to a rationing sys- 
tem. Ordinarily, consumers must turn 
in ration coupons to the retailer who, to 
replenish his supplies, must pass the cou- 
pons back to the wholesaler and the 
wholesaler to replenish his own supplies, 
in turn, must pass the coupons back to 
the manufacturer. The handling of huge 
amounts of coupons makes possible the 
stuffing of coupon envelopes and neces- 
sitates frequent counting and checking. 
Under the ration banking scheme, the 
retailer deposits his coupons in his bank, 
just as he deposits his day’s cash. When 
he wishes to replenish his supplies, he 
draws a voucher (equivalent to a check) 
against his ration coupon account and 





“Pulling Together for Victory” 


The War Production Board Exhibit in front of The Cleveland Trust Company’s main 
office for ten days, beginning Labor Day with an address by W. P. B. Chief Donald 
Nelson. Basic idea for the Exhibit was provided by I. I. Sperling, Assistant Vice Presi- 
dent of The Cleveland Trust Company. Other speakers at the noon rallies included 
Gov. Bricker, local civic leaders, military and naval men. It provides a pattern for 
exhibits in other cities. An estimated 100,000 people pass this corner every twelve 
hours. A band announced each rally and drew attention to the speaking program. The 
Exhibit consisted of a lathe actually turning out war materials twenty-four hours a day, 
and a truck load of munitions from nearby Ravenna arsenal, with an army jeep as 
speakers’ stand. It also showed part of the WPB exhibit for manufacturers interested 
in obtaining war contracts. There was a window for the sale of War Bonds and Stamps, 
and one for Army War Show tickets. 
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presents this voucher to his wholesaler. 
The wholesaler, in turn, can either depos- 
it his voucher in a ration account or en- 
dorse it and pass it on directly to his 
supplier. Under this system, it becomes 
necessary to count the number of cou- 
pons only once and to concentrate the 
checking both of their number and legit- 
imacy in the hands of a trained staff and 
organization which is geared up to han- 
dle this sort of problem from long years 
of experience with other types of de- 
posits. 


The experiment now being carried on 
in upper New York state is designed in 
part to determine the costs of handling 
such a program and to study the mechan- 
ics of its handling. The compensation re- 
ceived by the banks will be fully justi- 
fied by the large savings in paper work. 
The various distributors and suppliers 
will be spared the inconvenience and ir- 
ritation which attend the handling of 
large numbers of coupons. The banks 
will be able to supplement their meager 
earnings and perform a valuable service 
for the war effort. As the scope of cou- 


pon rationing is extended, the need for 


ration banking will increase. It is to 
be hoped that these preliminary exper- 
iments will be conducted expeditiously, 
so that a nationwide mechanism can be 
established before our distributive sys- 
tem is swamped with ration coupons 
from our rapidly expanding ration pro- 
grams, 


Bank Assets at High 


Total assets and deposits of the 13,399 
insured commercial banks reached the high- 
est figures on June 30, 1942, ever reported 
to the Federal Deposit Insurance Corpora- 
tion, Chairman Leo T. Crowley announced 
recently. Total assets amounted to $78,- 
705,000,000, an increase of $5,721,000,000, or 
almost 8 percent over the figure for June 
30, 1941, notwithstanding the elimination on 
the later date of $643,000,000 of reciprocal 
interbank demand balances with banks in 
the United States. Total deposits, exclud- 
ing reciprocal interbank demand balances 
of $643,000,000, amounted to $71,162,000,000. 
The deposits were higher by $5,546,000,000. 
or 8 percent, than deposits, including recip- 
rocal balances, reported a year ago. 


From the President 


“The bankers of America have a great 
obligation and great opportunity to serve 
our beloved Country in this hour of peril 
and they have answered the call to service 
joyfully and with stout hearts. For over 
a year they have played a distinguished 
role as volunteers in the promotion and 
sale of War Savings Bonds. They have met 
unprecedented demands from industry for 
the expansion and conversion necessary to 
win the battle of production. They have 
been in the forefront of the fight against 
inflation not only through the sale of sav- 
ings bonds to the people but by putting into 
effect restrictions on consumer credit and 
combatting unnecessary expenditures of all 
kinds. They have been indispensable in 
the freezing of foreign funds to prevent 
their use directly or indirectly by the ene- 
my. I mention all this in the past tense 
not because the job is done but because 
even now it represents a record of ac- 
complishment of which you all may be 
justly proud. 


“But no one knows better than American 
bankers that we have only just begun to 
fight. American fighting forces are mov- 
ing into battle on lines that encircle the 
globe. If we on the home front are to be 
worthy of them, we must carry on the bat- 
tle of production, wage war on inflation, 
combat complacency and fear with the same 
spirit of courage and sacrifice with which 
they meet the enemy on land and sea and 
in the air. We like they can have no other 
thought than to win the war. All consider- 
ations of private interest or personal com- 
fort must give way to a single-minded devo- 
tion to that aim. As community leaders, 
bankers have a unique opportunity to pro- 
mote that unity and teamwork which is so 
necessary to success.” 


Franklin D. Roosevelt, in letter to 
Henry W. Koeneke, president, American 
Bankers Assn., on oceasion of 67th an- 
nual convention. 


War Bonds Sales 


Sales of War Savings Bonds in August 
totalled $697,300,000. Approximately two- 
thirds of this amount, or $454,000,000 repre- 
sented sales of Series E bonds. Sales of 
Series F and G bonds combined amounted to 
$243,300,000. 
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FINANCE MINISTER REPORTS ON KEY MEASURES 


Reviewing the general effects of war 
measures in Canada, Finance Minister 
J. L. Ilsley touched on issues which are 
just coming to the fore in the States, 
commenting particularly on price con- 
trol. Effective application of ceilings, 
he said (in address to Canadian Cham- 
ber of Commerce) “has been one contin- 
ual headache for all those charged with 
responsibility for it. We find that the 
country is full of special situations that 
seem to require adjustment.” Stabiliza- 
tion of wage rates was a primary reason 
why the price ceiling has been able to 
hold, but this has been even more diffi- 
cult in view of personal and geographic 
and technical complexities. Further, 
Mr. Ilsley remarked, the acute labor 
shortage has led to attempts at solution 
through high wage premiums, which only 
makes for more disruption of employ- 


American Life Convention 
Sees Income Changes 


A virtual end to luxurious living result- 
ing from taxation and war income adjust- 
ments favoring skilled manual labor was 
predicted by A. J. McAndless, as president 
of the American Life Convention, at its 
meeting this month. Forecasting a greater 
degree of government planning and level- 
ing of incomes, Mr. McAndless, who is 
president of the Lincoln National Life In- 
surance Co., anticipated post-war sales of 
insurance mainly among technically train- 
ed workers while sales to the pre-war 
wealthy class declined. W. C. Schuppel, 
executive vice-president of Oregon Mutual 
Life, succeeded him as president and head 
of the association of 171 American and 
Canadian insurance companies. 


Practically all the $1.8 billion current 
annual borrowing by the Canadian govern- 
ment is being absorbed by the public direct- 
ly or from institutions other than commer- 
cial banks, according to report by A. J. D. 
Morgan of Great-West Life Assurance 
Company. Every new dollar available for 
investment by Canadian life insurance com- 
panies, has gone into such loans, he noted, 
and even the bulk of old funds which have 
come up for reinvestment. Yield of the 


ment and leads to the inflationary spiral. 
He urged that business men “promote 
the utmost economy and efficiency in 
their own business, and cooperate in 
measures of standardization and simpli- 
fied practice.” 

Severe curtailment of non-essential in- 
dustry is in immediate order, as ne more 
unemployed workers are left in Canada, 
and he warned that “we must expect 
casualties now on the home front as well 
as overseas.” The shortage of civilian 
goods, like the liquidation of irreplace- 
able mercantile inventories, together 
with depreciation reserves which cannot 
be used for replacement during the war, 
will be sources of a large volume of the 
funds needed by the Dominion to sup- 
plement the taxes, payroll deduction of 
which have been taken in good spirit by 
workmen. 


entire portfolio approaches the 3% mark of 
government issues. 

As to municipal issues, he cited the agree- 
ment by which the Provinces vacated cer- 
tain tax fields in return for assurance of a 
large share of their income by the Dominion 
treasury, as stabilizing local finances, since 
most municipal sinking funds are invested 
in Provincial bonds. 


0 


Limiting Executive Salaries 
in Wartime 


Public belief that payment of huge salar- 
ies and bonuses to business executives is 
general, is a delusion, says John Baker 
writing in the Autumn Harvard Bus- 
iness Review. Even then, differences 
between gross and net are _ fantastic, 
and this combined with the popular an- 
tagonism lavished on business generally 
because of the exception makes it most de- 
sirable that such practices be restricted, 
certainly during war, and especially should 
all “trick” plans (some with tax evasion 
aspects) be abandoned. “In a period of na- 
tional crisis,” says the author, “the chance 
for large gains by executives is an unneces- 
sary incentive.” 
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THE CHASE 
NATIONAL BANK 


OF THE CITY OF NEW YORK 
Statement of Condition, September 30, 1942 


RESOURCES 


CASH AND DUE FROM BANKs. . .. . . . . « $ 945,679,425.33 
U. S. GOVERNMENT OBLIGATIONS, DIRECT AND FULLY 

GUARANTEED . . . . + 2 «© © © & «© « «© «0 Sge@OeoGRee.ee 
STATE AND MUNICIPAL SECURITIES . . .... . 106,509 ,821.68 
STOCK OF FEDERAL RESERVE BANK ...... . 6,016,200.00 
ee. ks ce Se Oe ee Oe 170,401 ,433.52 
Loans, DISCOUNTS AND BANKERS’ ACCEPTANCES . . 808,539,599.99 
ee ee ae ee 36,961,100.19 
eee TS kK a eh OK we SG 6,321,222.33 
ER nt igi ae ak ed ee ae Le 7,812,896.55 
CUSTOMERS’ ACCEPTANCE LIABILITY. . . ... . _ 2,485,821.00 
SN I ge ee ais Gan ake ee cet Sa eres 12,492,223.56 


$3,899,955,951.69 











“ ‘ LIABILITIES 
CAPITAL FUNDS: 


CaPITAL Stock. . . . . . . $100,270,000.00 
DUMMEDG . . « ees se et sl lel |CU6 ee 
UNDIVIDED PROFITS . . . . . . 44,108,907.24 


$ 244,648,907.24 

RESERVE FOR CONTINGENCIES. . . ..... . 11,991,067.86 

RESERVE FOR TAXES, INTEREST, ETC. . . . .. . 3,787,860.82 

ee ere 
ACCEPTANCES QUTSTANDING . . . $_ 6,658,649.09 

Less AMOUNT IN PORTFOLIO . . 3,763,257.91 2,895,391.18 








LIABILITY AS ENDORSER ON ACCEPTANCES AND FOREIGN 
BE sae” ligt ca ae eo ape me eae ae la a 410,346.47 
oo BR eee ee ee ee ee eee ee ee 7,756,785.44 


$3,899 ,955,951.69 


United States Government and other securities carried at $428,916,892.50 are pledged to 
secure public and trust deposits and for other purposes as required or permitted by law. 


Member Federal Deposit Insurance Corporation 
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SLXTY 
Years of 
Ex perience 
In Chicago 








Sometimes the facilities 
of an out-of-town trust 
company are required for 
the proper management 
of your clients’ business. 











Monroe Street, east of LaSalle 


Your inquiries are always 
cordially welcomed. 





TRUST DEPARTMENT | 
Harris Trust and Savings Bank | 


Organized as N. W. Harris & Co. 1882. Incorporated 1907 


HARRIS TRUST BUILDING, CHICAGO 


Member Federal Deposit Insurance Corporation 
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Absenteeism in War Industry 
Threat to Efficient War Production—Britain’s Solution 


HE growing manpower shortage, al- 

ready acute in certain activities such 
as mining and farming, is further accen- 
tuated by every failure of employed 
workers to put in the maximum number 
of effective hours. Production schedules 
of ships, planes and other sinews of war 
have been delayed by reason of absentee- 
ism of men in special positions, and the 
trend shows no signs of abating. There 
are many reasons for this condition, and 
all must be understood by industry and 
government, but perhaps the primary 
cause is the high wage rates for certain 
types of labor which make it possible for 
those workers to make a better living in 
four days than they ever did before in 
six. As rationing becomes more gen- 
eral, and as taxation takes away larger 
shares of big wages, blue-stocking labor 
may be still less inclined to do a full 
week’s work. The forty-hour law is an- 
other brake on continuity of work, sub- 
sidizing those who lay off during week 
days and report for work on time-and-a- 
half or double-time hours. If this situa- 
tion does not substantially improve, the 
alternative may be the imposition of 
rigid employment dictates, virtually mil- 
itary mobilization of labor as to hours 
and other conditions, and may lead to 
legislative modifications or possibly re- 
duction of overtime rates. To obtain 
information as to how our Allies had met 
this problem and find means of improv- 
ing labor efficiency, and therefore pro- 
duction of war needs, we made inquiry 
of the British Information Services, and 
received the following excellent report 
and commentary from D’Arcy Edmond- 
son, Director of the Information Divi- 
sion: 


Britain’s Program 


BSENTEEISM has been a problem, 

but not a very large problem in 
Britain; it was probably at its peak 
during the autumn and winter of 1940- 
41. There were, of course, some special 
reasons for this. In the months follow- 
ing Dunkirk, hours of work were so 


long, sometimes up to 72 hours a week, 
that the health of workers often deter- 
iorated, or a reaction set in, resulting 
in absenteeism. The severe bombing of 
Britain in this period also affected the 
workers, who often had no rest at night, 
or had great difficulty in getting to 
work. The conditions which you men- 
tion were also present, namely the in- 
centive to take a day off now and then, 
since earnings were in any case higher 
than in peace-time. 


The remedy consisted in removing 
these causes as far as possible. The 
Ministry of Labor urged that hours 
should be reduced immediately to 60 
hours a week, with the ultimate aim of 
reducing them to 55-56. This was con- 
sidered the maximum at which the 
workers could continue to work for 
long periods without undue strain. 
Conditions under bombing were also 
greatly improved. Welfare conditions 
in and outside the factories were im- 
proved by an intense Welfare program. 
Britain’s own danger, and later the 
great demands of Russia for aid kept 
absenteeism and slowdowns to a mini- 
mum. 


In so far as direct steps are taken to 
cope with persons oblivious to patriotic 
appeals, they are taken under the Es- 
sential Work Order. This Order, intro- 
duced March 1941, gives the Minister 
of Labor the power to schedule as “es- 
sential’ any undertakings necessary to 
the prosecution of the war. Workers 
in these undertakings may not be dis- 
missed by the management or quit their 
jobs without the permission of the Gov- 
ernment representative. They receive 
guaranteed minimum wages (equivalent 
to the normal wage of that industry) 
for every day that they present them- 
selves for work, whether work is avail- 
able or not. If any worker in an “es- 
sential undertaking”’—: 


(a) is absent without reasonable ex- 
cuse 


(b) is persistently late for work 
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(c) fails to comply with any lawful 
or reasonable orders given to him 
(including any orders as to the 
working of day or night work 
and of reasonable amount of 
overtime) 


he may be reported to a National 
Service Officer, who directs him to do 
the work in the necessary manner. If 
the worker so desires, the matter may 
be referred to a Local Appeal Board; 
absenteeism or lateness may also be 
referred to the Joint Production Com- 
mittee of the plant if such a Committee 
exists. If all this fails, the worker may 
be prosecuted. He would also be likely 
to lose his status as “deferred from 
military service” if he is of military 
age. - 


Union Policy and Strikes 


HE Trade Unions have only ac- 

cepted these measures because man- 
agement is also rigidly controlled under 
the Defense Regulations. Any essential 
undertaking must be open to inspection 
by representatives of the Government, 
and inefficient employers can be re- 
placed if the Government finds it neces- 
sary. 

Strikes have also been minimized by 
the same process. Collective bargain- 
ing, i.e. free discussions of conditions 
of employment by Trade Unions and 
employers, remains the basic system. 
Where there is a disagreement, impar- 
tial outsiders may intervene, and the 
Government also acts as arbiter, though 
in peacetime without powers of com- 
pulsory settlement. Since July 1940, 
strikes and lockouts have been illegal 
unless the dispute has been referred to 
the Minister of Labor, and he has failed 
to submit it to an arbitration agency 
within three weeks. If the Minister 
fails to achieve agreement by normal 
conciliation means, and submits it to 
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the new national arbitration tribunal, 
the decision of this tribunal is binding 
on both parties. This has been ac- 
cepted by both sides as necessary for 
war conditions. Strikes do still occur, 
but they are in most cases short spon- 
taneous strikes that are settled fairly 
quickly. Conditions in the coal indus- 
try led to some trouble this summer and 
an increase in wages was granted. The 
number of days lost by disputes in July 
was only 42,000. 

Britain’s wage-policy may be des- 
cribed as substantial stabilization with- 
out freezing. The cost-of-living has 
been stabilized since April 1941, and 
as a result, workers have been asked 
not to press for increases in rates, ex- 
cept in specially necessary cases. Earn- 
ings have, of course, risen greatly be- 
cause of long hours and full employ- 
ment; but a substantial part of in- 
creased earnings goes into steep taxes 
and voluntary war savings. The object 
of discouraging increases in wage-rates 
is not to improve the earnings of capi- 
tal, but to prevent an inflationary rise 
of prices. The earnings of capital are 
also, of course, severely taxed, and 
much of the remaining earnings of cap- 
ital, after taxation, also flows into war 
savings. 


Labor Board Rules Banks 


The National Labor Relations Board has 
been held by the Ninth United States Cir- 
cuit Court of Appeals to have jurisdiction 
over banks, in a decision involving the Bank 
of America N. T. & S. A. of San Francisco. 
Judge Wilbur denied each of the Bank’s fol- 
lowing contentions: 

That it was not Congress’ intent that the 
NLRA should apply to banks; that as a na- 
tional bank and Federal Reserve member, it 
was an agency of the United States and as 
such exempt under the terms of the Act; 
that it is not engaged in interstate com- 
merce. 


COMPLETE TRUST SERVICE IN GEORGIA 
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Post War Refunds and Contingency Reserves 


GERHARD COLM 
Economic Adviser, Bureau of the Budget 


From Fortune, Oct. 1942 


HERE are limits to a policy of cerpor- 
ate taxation. In a fully developed 
war economy, the profit incentive is need- 
ed, not so much to stimulate maximum pro- 
duction as to preserve economical manage- 
ment. It can be said that there are no 
arguments against heavy corporate taxes 
but only arguments for respecting a cer- 
tain limit in corporate taxation. 


The argument is that corporations should 
be permitted to put a large portion of 
present war profits in contingency reserves, 
which can later be used either to make up 
for operating losses in the postwar period 
or for financing the reconversion of plants 
to peacetime production. 


Earmarking a portion of profits as con- 
tingency reserves prevents their distribu- 
tion as dividends. In that respect, the pol- 
icy would be in accord with a wartime anti- 
inflationary fiscal program. The earmark- 
ing of a portion of profits as reserves does 
not in itself, however, determine for all 
time the use that will be made of these 
funds. A corporation might use the work- 
ing capital preserved by such reserves for 
financing present plant expansion, for 
building up inventories, for accumulating 
bank deposits, for the purchase of stocks 
of other corporations, or for investments 
in government bonds. The present, as well 
as the postwar, effects of promoting the 
accumulation of corporate contingency re- 
serves depend entirely on the use that is 
made of these funds. 


War profits earmarked for the setting 
up of contingency reserves, and used for 
financing war-plant expansion or war-plant 
conversion cannot be used for financing re- 
conversion or for paying wages in a post- 
war period. Such reserves may be used for 
writing off a capital loss without impairing 
the capital stock. The existence of such 
book reserves may be very useful, but their 
contribution to the problem of postwar re- 


construction is limited. If reserves were so 
used, their establishment would not justify 
departure from a tax policy essential as a 
war measure. 


Use in Three Periods 


The case is different, however, if the 
reserves are held in a liquid form either 
as bank deposits, invested in government 
bonds, or deposited with the government in 
other form. Such liquid reserves, used in 
a postwar situation, may actually offset de- 
flationary tendencies. It may be useful to 
distinguish between the period of economic 
demobilization, reconstruction, and long- 
term developments. Construction of war 
plants and conversion of industry were 
mainly financed directly or indirectly by 
the government. How will industry finance 
the reconversion in the period of economic 
demobilization? 

Reconversion might be financed by equity 
capital or the issue of obligations, bank 
credit, government credit or by the corpor- 
ation’s own liquid funds. A great variety 
of methods for financing plant conversion 
are used; probably an even greater variety 
of methods for financing peacetime conver- 
sion will be adopted. The use of the cor- 
poration’s own funds appears especially 
desirable in cases in which the money is 
needed mainly for restoring a corporation’s 
peacetime capacity. On the other hand, 
consider as an example, a corporation that 
built a new war plant financed by the De- 
fense Plant Corporation. The corporation 
intends to buy the defense plant after the 
armistice in order to convert it to peacetime 
use. The transaction would lead to an ex- 
pansion of the productive capacity of the 
corporation beyond its prewar capacity. It 
would represent sound policy to broaden the 
capital basis for such a purpose. If the 
time should not be favorable for equity 
financing, a témporary financing by credit 
might be considered. 
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However, if a corporation rearranged its 
machinery and tools and adapted them to 
war production it will only restore, not 
expand, its prewar capacity. To allow cor- 
porations to deduct from profits a contin- 
gency reserve up to an amount sufficient 
for reconversion of existing facilities and 
similar purposes might be worth consider- 
ation. Such a provision appears to be at 
least as justified as the special amortization 
provision for new war plants. Such a con- 
tingency reserve will serve its purpose, how- 
ever, only if held in liquid form or prefer- 
ably deposited with the government with 
conditions attached to restrict use to the 
designated purpose. 

The case of reserves for reconversion is 
different from the case for postwar re- 
funds of the excess-profits tax, embodied 
in British wartime tax laws and discussed 
in connection with the pending 1942 U.S. 
revenue bill. These refunds resulted from 
the attempt to reconcile wartime tax rates 
on excess profits of 100 per cent or ap- 
proaching 100 per cent with the desire to 
maintain an incentive for economical war 
management. In attempting to use these 
refunds also as an instrument of postwar 
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control, the British planned to make these 
refunds in accord with later government 
regulations in the interest of economic re- 
construction. The conditional character of 
these refunds, certainly in the interest of 
postwar reconstruction, weakened their im- 
mediate purpose, promoting economical 
management. The British, therefore, moved 
in the opposite direction of making the 
promise for refunds more definite, thus 
weakening the postwar value of the 
measure. 

It is not intended to deny the desirability 
of earmarking a portion of war profits as 
contingency reserves. In certain cases such 
a policy should even be encouraged and 
could be facilitated and controlled by prefer- 
ential tax treatment. 

The case for forced corporate savings 
(tax refunds) is quite different from the 
case for forced individual savings. Forced 
individual savings may be an important 
factor in strengthening mass purchasing 
power in a later postwar period. Forced 
corporate savings or tax refunds may, on 
the other hand, prove of value in the im- 
mediate postwar period of reconversion, but 
they will not be of great import for the 
long-"un period of reconstruction and eco- 
nomic development. The supply of funds 
for corporate expansion will probably not 
be the most difficult problem of our future 
economic development. If difficulties in 
future equity financing should occur, 
postwar revisions in the tax laws or the 
creation of appropriate financial institu- 
tions can remedy such a situation. At least 
it must be assumed that these problems can 
be solved more easily than those involved in 
a steady expansion of consumers’ purchas- 
ing power. These latter problems must be 
solved if full and steady use of our expand- 
ing productive facilities is to be made. 


Thus, we reach the conclusion that (1) 
corporate taxation during the war should 
be limited so as to maintain an incentive 
to economical production and so devised 
that corporations may be permitted to ac- 
cumulate earmarked contingency reserves. 
for instance, in the form of deposits with 
the government for the reconversion of 
plants and similar purposes; (2) the pre- 
sent accumulation of corporate funds is not 
an effective safeguard against a possible 
postwar depression. The threat of a post- 
war depression must be fought by other 
means. If a steady growth in consumers’ 
purchasing power can be assured, the dif- 
ficulties in financing future expansion will 
not prove unsurmountable. 
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Financial Incentives to Efficiency 


HAROLD B. MAYNARD 
President, Methods Engineering Council, Pittsburgh 


F the two types of incentives, financial 
and nonfinancial, the financial incen- 
tive is by far the more effective, assuming 
fair and competent administration. However, 
both may be used in combination with great- 
er effectiveness than either alone. A sound 
wage incentive system coupled with various 
kinds of non-financial incentives will do 
more toward insuring a steady flow of war 
goods than any other procedure yet sug- 
gested. 


The war has shown that even the strong- 
est non-financial incentive when applied to 
the country as a whole is at best only par- 
tially effective in securing maximum indi- 
vidual effort. One of the principles of in- 
centives is that the more direct the rela- 
tionship between the effort of the individual 
and the return which he _ receives, the 
stronger is the incentive. If instead of 
saying to a man “You will preserve your 
freedom if you help your country” we say 
“You will help your company to win na- 
tional recognition if you push its production 
to new heights,” we are likely to strengthen 
the appeal as far as the individual is con- 
cerned. Non-financial incentives which sin- 
gle out the individual for recognition are 
the strongest. Some men will be inspired 
to greater effort by special lapel buttons 
or certificates of excellence while others 
look upon these honors as transitory and 
even meaningless. 


Appeals to pride, emotion, self-esteem, 
love of power and the like have a certain 
effectiveness, but are limited as to strength 
and duration. 


But there is a very considerable differ- 
ence in the strength of the appeal made 
by the financial over the non-financial 
incentive. The man on day work thinks 
he is doing a good job but the man on 
incentive tries doubly hard, for he is in 
business for himself. He makes’ sure 
that his machine is properly adjusted 
and oiled so that it won’t give out in the 
middle of the shift. He checks the feeds 
and speeds to make sure that the night 
man left the machine set properly. He 
watches his tools carefully and plans so 
that he gets the maximum tool life with 


From paper presented at Conference of the So- 
ciety for the Advancement of Management. 


the minimum of grinding. If he sees that 
he is likely to run out of material within 
the next hour, he raises hob with the fore- 
man or the material handler. He may not 
work any harder than the man on day work, 
but he works more effectively. 


Experiences gained in all types of indus- 
try lead to the inevitable conclusion that 
financial incentives yield greater production 
than is ordinarily obtained without their 
application. 


Almost all good American workmen like 
incentives if they have confidence in the 
management which administers them; the 
tradition of success through one’s ability 
and efforts is ingrained. If workers at 
times seem to oppose incentives, it is large- 
ly because of the shortsightedness of some 
managements who in the past have in- 
dulged in unjustified rate cutting, creating 
a deep-seated feeling that a worker is only 
going to be allowed to earn a certain 
amount before the rate will be cut. 


There are four major ways in which an 
individual operator can increase his produc- 
tion. He can increase his skill, he can work 
with a greater effort, he can plan his work 
so as to reduce delays to a minimum or he 
can develop an improved method. 


Any method can be improved again and 
again if sufficient thought is given to it 
and whereas the increase in production due 
to improving skill and effort is not likely 
to be greater than 25 or 30 per cent, the 
increase which comes from the methods 
improvements may be 100 per cent or more. 
The principal difficulty is that it is not 
always possible to improve a method on 
one job as much as it is on another. 


Exceptionally high earnings also create 
dissatisfaction among the other workers. 
If one operator is able to earn a 100 per 
cent bonus and others can only earn 25 per 
cent even though they work as hard or 
harder, they will feel that something is 
wrong and bring pressure to ,bear upon 
manag¢« ment to raise the standards of their 
own jobs so that they too can make higher 
earnings. 


If it is granted that the operator is en- 
titled to earnings resulting from the exer- 
cise of his own ingenuity, what of the other 
operators who may also be able to use the 
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improved method. They have contributed 
nothing to the job, yet they receive as high 
earnings as the man who originated the im- 
provement. 

All of these problems result solely because 
the incentive plan is used to do something 
it is not designed for. An incentive plan is 
designed to encourage higher production 
obtained through the exercise of superior 
skill and effort. When it is used to pay for 
methods improvements difficulties are en- 
countered. 

One solution is to pay for methods im- 
provements made by operators in the form 
of a suggestion award. When the improved 
method suggested by the operator is put 
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into effect, the job is restudied and the 
standard re-established so that normal in- 
centive earnings are attainable. The net 
saving as determined by the old rate, the 
new rate and the cost of installing the im- 
proved method is then used as the basis for 
determining an award which is paid as a 
lump sum. 

One thing is certain; if the usual trifling 
$2.00 or $5.00 award current under many 
suggestion systems is paid, it cannot be 
expected that many methods improvements 
will be turned in. Certainly in these times 
when increased production is so vitally im- 
portant, management is justified in experi- 
menting in this field. 


Direct Tax on Use of Surplus Purchasing Power 


JEROME WEINSTEIN 
Attorney at Law, New York City 
From Taxes—The Tax Magazine, Sept. 1942. 


AN the exercise of surplus purchasing 
power be taxed in a manner which ef- 
fectively will “reduce individual spending— 
the heart of the inflation problem” and 
which will not “fall with the heaviest bur- 
den on those persons whose standard of 
living is already below safe levels’? 

The solution proposed is a progressive 
tax on the exercise of purchasing power in 
excess of a specified exempt amount during 
a fixed period. 

The factors which will determine the tax 
exempt amount of purchases will be: 

1. The estimated minimum annual ex- 
penditure for essential commodities for the 
lowest income groups, which amount should 
be tax free. 

2. The estimated desirable aggregate 
amount of purchasing power for available 
civilian goods. 

There shall be issued to each person, up- 
on registration and at regular intervals 
thereafter, without cost (or for a nominal 
charge) a book of coupons which shall en- 
title the holder to make purchases up to the 
face amount of such coupons. 

If the free purchase coupons are ex- 
hausted through purchases in the full 
amount of free coupons prior to the expira- 
tion of the given period, extra purchase 
coupons may be obtained within that period 
on application at the office of original regis- 
tration and upon payment of a premium or 


tax based upon the face amount of extra 
purchase coupons. A tax is thereby laid 
upon the privilege of exercising purchasing 
power in excess of the exempt amount with- 
in the given period. 

The cost of extra purchase coupons will 
increase progressively so as to deter pro- 
gressively the exercise of excess purchasing 
power. It may prove desirable to limit the 
total amount of extra coupons which may be 
purchased by any person within a specified 
period. The rate of progressive taxation 
and the matter of an absolute ceiling on 
purchases in excess of a certain amount will 
depend on the relationship between the ag- 
gregate amount of purchasing power exer- 
cised through free coupons and extra cou- 
pons and the total amount of available 
goods. 

Purchase coupons will be required only 
for such consumers’ goods as are subject to 
inflationary demand, primarily food, cloth- 
ing and household goods. Coupons will not 
be required for such items as rent, insur- 
ance, amusements, railroad fares, gas, elec- 
tricity and telephones and services, viz., 
medical, dental, legal, laundering, tailoring, 
ete. For purchases in which the service 
element is an important price factor, such 
as food purchased in restaurants, the 
amount of purchase coupons required may 
be fixed at 50%, or some other specified 
percentage, of the price. 
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A fiexible control over the use of pur- 
chasing power in relation to certain com- 
modities may be exercised to deal with 
specific commodity situations arising from 
time to time and from place to place, by 
temporarily exempting such commodities 
from purchase coupon requirements. Thus 
the supply of oranges or fish or eggs, at a 
given period and in a given locality, may 
constitute a temporary glut on the market 
even at pre-inflation prices. Under such 
circumstances sales of these commodities 
may be temporarily exempted from the 
requirement of purchase coupons. 


The issuance of purchase coupons on a 
bi-monthly or quarterly basis will serve 
to distribute in time the use of purchasing 
power, will tend to deter hoarding and will 
give a degree of flexibility in fixing the 
amount of free purchase coupons. If ex- 
perience establishes the existence of an ex- 
cessive amount of purchasing power during 
the prior period, the amount of free pur- 
chase coupons may be reduced or otherwise 
adjusted in the following period. Similarly, 
through the issuance of extra purchasing 
coupons on the basis of a given period, the 
absolute ceiling on the total amount of ad- 
ditional purchase coupons may be raised or 
lowered as the situation requires. 


The purchase coupons for each period 
should be of a distinctive color or design 
to permit ready identification. Carryover 
or exchanges from one period to another, 
of a limited amount of purchase coupons, 
should be permitted. Otherwise there will 
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be an inducement to use the full amount of 
purchasing power which would be forfeited 
if not exercised. 

The plan may be used for the rationing 
of specific commodities, whenever desirable, 
by including in each book of free coupons 
limited amounts of special category coupons 
which must be used:in the purchase of re- 
stricted commodities, such as sugar. This 
will eliminate the necessity for separate 
administration of the rationing of each re- 
stricted commodity and permit the ration- 
ing of all restricted commodities to be in- 
cluded and administered under a single com- 
prehensive plan. 

Evasion of tax payments in any great de- 
gree is unlikely. The free purchase coupons, 
limited to an amount based on minimum re- 
quirements of the lowest income groups, 
would be needed by every individual for his 
own use. Records of extra coupons pur- 
chased could be readily maintained by the 
use of individual pass books in the same 
manner as savings banks passbooks. Pur- 
chases of extra coupons could be made only 
at the office of original registration upon 
presentation of the passbook and entry 
therein of the amount of extra coupons 
purchased. The use of another person’s 
passbook to obtain the benefits of the lower 
rates of the progressive tax would be ef- 
fectively deterred by requiring that each 
person file with his income tax return his 
own passbook (together with the passbooks 
of all persons claimed as dependents) re- 
flecting extra coupons purchased within the 
tax period. 
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America Will Choose Capitalism 


DR. GUSTAV STOLPER 
Econemist and Author of This Age of Fable 


ASSUME that the war in Europe will 
end in 1948. I do not believe that 
Germany will crack from within without 
military defeat, but military defeat will be 
achieved in Western Europe in the Spring 
and Summer of 1943. The war in Asia may 
last longer, but under any circumstances 
this will be a limited liability. 


My second assumption is that we may 
end the war with a national debt of be- 
tween 150 and 200 billion dollars. Service 
of that debt may cost 3 to 4 billions a year 
and is the first item in our future perma- 
nent national overhead. The second over- 
head item originates in the necessity for 
the United States remaining a heavily mili- 
tarized power. Whatever future world 
order we build up will be just as lasting 
as its backing by American and British 
power. Therefore I believe that in the 
foreseeable future the military budget will 
not drop below 8 to 10 billion dollars a year. 
If we add the so-called normal civilian bud- 
get, including pensions arising from this 
war, we have to reconcile ourselves to a 
normal post-war budget of 20 billions. This 
alone will force us to maintain our national 
production at a very high level. National 
income must not be permitted to drop be- 
low 100 billion dollars a year. 


Social pressure will work in the same di- 
rection as financial necessity. Neither a 
New Deal nor a Republican government af- 
ter the war can permit mass unemployment 
to return. The only question is, Who shall 
principally be entrusted with the task of 
bringing about a state of approximately 
full employment—Government or Free En- 
terprise? This is essentially a_ political, 
rather than an economical issue. The ex- 
perience of the war may produce two con- 
flicting tendencies: on the one hand, people 
will not forget that Government could cre- 
ate full employment, within a short time, 
for the purpose of war. So they will ask, 
“Why should not the same be possible for 
the purposes of peace?” 


On the other hand, as the war goes on, 
the power of the Government will encroach 


From address before Controllers Institute of 
America at Chicago, September 21. 


deeper and deeper upon the private life of 
the citizens. If American tradition and 
character mean anything, we may be cer- 
tain that by the end of the war people will 
be fed up to the limit with all the restric- 
tions, limitations and government interfer- 
ence, and will yearn for the first chance to 
get rid of them. 


The crucial question will then arise: 
What will the capitalist machinery have to 
offer the people? Opportunities will be of 
unprecedented scope. By 1944 every Amer- 
ican household will be largely depleted of 
apparel, shoes, furniture and the like. Thir- 
ty million homes will have to be re-equipped, 
and several million new ones built. At the 
same time our productive machinery—out- 
side of special plants for war goods—will 
be worn out. American industry will have 
to be rebuilt from top to bottom, with new 
machinery for new and old lines of goods. 


The technical evolution, which the war 
pushes ahead, will greatly accentuate the 
investment needs of industry and agricul- 
ture. Finally, by the end of the war the 
United States will be the only great indus- 
trial power on earth with physically intact 
facilities and an intact social fabric. In 
the rest of the world a tremendous recon- 
struction job lies ahead which will require 
large-scale American contributions. 


On these tasks our future policies must 
concentrate. Only private enterprise can 
do this job. There is no alternative in a 
free society. The alternative to the profit 
system is the Gestapo. Men either act un- 
der the rules of a generally-accepted rea- 
sonable behavior—this alone is meant by 
the profit motive—or they must be told by 
an outside force what to do and what not 
to do. I have no doubt how the American 
people, faced with this alternative, will de- 
cide. 


At the same time we must remain keenly 
aware of the fact that America’s choice al- 
so decides for the rest of the world. Be- 
cause America will retain the capitalist 
system, capitalism—with whatever modifi- 
eation—will prevail in the future, for the 
civilized world cannot survive without 
American leadership. 
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Mr. Trust Officer, you stand before the 


SECOND AMERICAN REVOLUTION—1378 


» 
ah VINGS must be protected and assured of a fair wage. 
ing During the next two years the economic and social 
changes now boiling will determine the future of American 
finance and we assume that the American Banking Fraternity 
and Industrial Management will prefer hanging together 
vather than hanging separately. 





Our Editorial Department regularly gives you the only 
symposium of practical ideas visible on our country’s financial 
horizon. The Capital Economy section brings you concrete 
ideas for a sound war and post-war financial system. 


The Business Department of TRUSTS and ESTATES 
serves the Trust Officers by developing contacts with the 
Officers of Industry, to the end that a united policy may be 
formulated to protect the nation’s economy. Therefore I ask 
you to use the subjoined return form which is self-explanatory. 


Faithfully yours, 


ARTHUR PRILL 
Business Manager 
i i i as a cn se st a eut along this line 
TRUSTS AND ESTATES, 50 East 42nd Street, New York City 


Herewith please find names and addresses of corporation 
officials to whom you may send copies of reprints from your pages— 
with my compliments [] ) § Please check one of 

not mentioning my name [] j | these squares. 


Signed 
Firm 
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New Products After the War 


DR. CHARLES M. A. STINE 
Vice President, E. I. duPont de Nemours & Co., Wilmington 


NDER the pressures of a great war 

there may be compressed scientific, eco- 
nomic and social developments that might 
have taken many decades to achieve under 
less urgent conditions. Their effects on our 
lives and all civilization may be more wide- 
reaching and lasting than any military con- 
quest. 


Despite the recurrent malady of war, his- 
tory’s over-all course is forward. Give us a 
victorious peace and the freedom of enter- 
prise it should guarantee, and our progress 
will be unprecedented! 


A sign of the swiftness of the pace with 
which the hurly-burly of change is sweeping 
industry, is given by a printed card that 
now hangs behind the desk of the research 
director of one of America’s greatest oil 
companies. The card reads: 


YOU DON’T HAVE TO BE CRAZY 
TO WORK HERE, 
BUT IT SURELY HELPS! 


May I add that a similar card could be 
hung with profit in every American office 
and shop and laboratory and farm barn. 
We are going to need to be “crazy,” as 
judged by 1940’s thinking, to make this up- 
set world right again. We are going to 
need to be visionary to the point of auda- 
city, in the light of today’s evident facts, 
to discharge just a fair share of the post- 
war opportunities and responsibilities. *** 


Released by an American victory, the 
stream of production compared with its vol- 
ume in the past, will be as a great river is 
to one of its tributary creeks, chiefly of new 


materials. ‘Then, the choice will be ours, 
either boldly to harness the stream of 
plenty, or, if we are timid and of myopic 
or restricted vision, to be embarrassed by 
the very abundance of means we have cre- 
ated. 


Fuels and metals and plastics are now 
ready to complete the revolution in trans- 
portation begun early in the century. The 
automobile manufacturer’s slate has been 
wiped clean for a fresh start, which should 
result in new cars that will be of incredible 


From address to American Chemical Society, 
Buffalo, Sept. 1942. 


efficiency as judged by present standards. 
Since motor car production stopped, the 
shiny new models that are now gathering 
dust in dealers’ storerooms have aged, tech- 
nically, at least two decades. 


Aviation designers are thinking in terms 
of hemisphere-spanning freighters and of 
passenger air-carriers in fleets numbering 
hundreds. 


Now present are most of the elements es- 
sential to the wide popular ownership of 
planes. Crowded city slums should be 
emptied after the war. 


Lower-cost motor cars, drawing thousands 
to suburbs and country, represent a force 
that is going to help. Public opinion, shaped 
by a more enlightened conception of the 
basic needs of healthful living, is another. 
The third will be the better housing that is 
coming. 


For example, stainless steel is indicated 
as a common roofing material of the future 
lasting as long as the house. Lighting will 
be automatic, governed by electric “eyes” 
sensitive to outside variations in the day- 
light. Air-conditioning units will filter out 
the pollens of hay fever and asthma. 


We will have glass that is unbreakable 
and glass that will float, wood that won’t 
burn and laminations of plastics and wood 
that will compete with the structural metals. 
Hosiery derived from air, water and coal, a 
wonder of pre-war days, is but the fore- 
runner of many innovations from the same 
source, ranging from shoes that contain no 
leather and window screens that contain no 
wire, to machinery bearings that contain no 
metal. 


The emergency of war has dissipated in- 
numerable inertias, each an interruptant of 
progress. Normally, the new is received 
with suspicion. People cling to the old and 
tried, are loath to experiment. With peace, 
however, war shortages of conventional 
materials will have resulted in eager trials 
of every new material science and industry 
could offer. 


No doubt, some will be alarmed over the 
possible displacement of old materials and 
old industries. Changes of a drastic nature 
are inevitable but they seldom result in the 
hardships that the timid predict. 
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War Finance in Canada 


GEORGE W. SPINNEY 


Chairman of the Dominion of Canada’s National War Finance Committee and 
General Manager of the Bank of Montreal 


ISBURSEMENTS of the Government 
for war and non-war purposes since 
the last pre-war fiscal year are set out be- 
low: 
Outlay in Millions 
Non- 
Total War War 
$ $ $ 
574 34 540 
1940 _ 804 235 569 
1941 ; 1,680 1,186 494 
1942 (Preliminary) 3,027 2,479 548 
1943 (Budget) 3,900 3,330 570 


Year Ending 
March 31 


1939 


At the outbreak of hostilities, expendi- 
tures for defense purposes were barely 1 
per cent of the national income. In 1941, 
the 35 per cent level was passed. And this 
year the level of 50 per cent is lurking just 
over the horizon. 


During the war of 1914-18 war expendi- 
tures in any year did not exceed 10 per 
cent of the national income. 


Taxation and borrowing have been the 
main instruments of government control 
over civilian spending since the start of 
the war, although the non-financial controls 
have multiplied and increased in importance 
with the steady growth of pressure on Can- 
ada’s resources of men, materials, and ma- 
chines. 


The proportion of Dominion Government 
outlay covered by taxation is set out in the 
following table: 

% receipts of outlay 
1940 __. 
1941 
1942 
1943 (est.) - 


The tremendous expansion in taxation 
revenue is due to three causes: first, new 
taxes have been introduced; second, the 
rates of existing taxes have been raised 
and their coverage extended; third, the 
bases of practically all taxes have expanded 
due to increased trade, employment and 
income. 


From ‘‘Convention-in-Print” issue of Banking. 


While tax increases have fallen most 
heavily on persons in the middle and upper 
income levels, the lower income groups, 
whose aggregate earnings have increased 
very substantially as a result of war con- 
ditions, have been asked for a relatively 
large contribution. 


Under the new budget, a part of total 
income taxes is refundable to the taxpayer. 
This refundable portion of total taxes is 
refundable currently to the extent it is off- 
set by payments in 1942 on account of life 
insurance premiums, principal payments on 
a mortgage, and pension fund payments; 
the balance, if any, being refundable to the 
taxpayer after the war with accrued in- 
terest at 2 per cent. In effect, this refund- 
able feature operates as a minimum sav- 
ings requirement as it equalizes the base 
from which voluntary savings start and 
assures that everybody, in one way or an- 
other, saves a reasonable minimum amount 
during the war years without creating hard- 
ship for those who are obligated to save 
amounts by way of life insurance, mortgage 
payments, or pension funds. 


Canadians have accepted these tremend- 
ous increases in taxation willingly with the 
knowledge that these policies, while involv- 
ing short-run hardships, will produce the 
best results over the longer term. In ad- 
dition to these large tax increases, a sub- 
stantial amount of borrowing has _ been 
necessary, and by far the greater part of 
it has come from non-banking sources. 
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Total Expenditure Rations and Progressive Taxation 


W. ALLEN WALLIS 
Stanford University 


From The American Economic Review, Sept. 1942 


UNIFORM total-expenditure ration is 

more drastic than is required in this 
country, at least in the immediate future. 
The degree to which it would equalize con- 
sumption exceeds by far what is necessi- 
tated by war conditions, and a sudden equal- 
ization of consumption would produce ser- 
ious secondary shocks, both economic and 
psychological. Those who exert the greatest 
efforts during the war have, furthermore, a 
prior claim on current consumption (as well 
as on future consumption). Some flexibility 
in the maximum total consumption is desir- 
able also to provide for extreme cases, 
whether arising from emergencies or pe- 
culiar needs and tastes. But administrative 
boards for these purposes would be danger- 
ous: with the best of intentions and abili- 
ties equity would be impossible, and the 
mere suspicion of favoritism or of uneven- 
ness from time to time or place to place 
would be fatal. The amount of total-expen- 
diture ration should be fixed differently, 
however, for different ages, family composi- 
tions, etc., on a uniform basis, just as are 
personal exemptions for the income tax. 


Flexibility in the total-expenditure ration 
can be introduced if, instead of prohibiting 
expenditures in excess of the total ration, a 
tax is levied on excess expenditures at a 
steeply progressive rate. 


A system of total-expenditure rationing, 
coupled with a steeply progressive tax on all 
expenditures in excess of the basic ration, 
would be enormously superior to the devices 
now being inaugurated, because it would 
(1) effectively prevent inflation; (2) achieve 
the fairest and least wasteful distribution 
of consumers’ goods; (3) be administrative- 
ly simple and flexible; (4) avoid the disrup- 
tive consequences of (a) suspicion of favor- 
itism or incompetence, actual or illusory, by 
administrative boards, (b) widespread dis- 
regard of law, (c) extensive policing investi- 
gations and control of private affairs, (d) 
elaborate red-tape, delay, and frustration in 
economic matters, (e) concentration of indi- 
vidual efforts on persuading or educating 
administrators instead of on solving diffi- 
culties, and (f) extensive diversion of re- 
sources to nonproductive, regulatory func- 
tions. 


The proposed tax is essentially a progres- 
sive sales tax. As such, it bridges the gulf 
between the advocates of a sales tax, who 
rightly emphasize the desirability of dis- 
couraging consumption by direct taxation 
and the difficulties of relying exclusively on 
income taxation; and the advocates of ex- 
clusive reliance on income taxes, who right- 
ly emphasize the desirability of progression 
and the regressive incidence of uniform 
sales taxation. 


Banking in Soviet Russia 


All investment is planned by the State 
and, in effect, undertaken by it either by 
direct budgetary grants or through bank 
credit. This State control of the capital 
market lies at the heart of the centralized 
control of industry and trade. 

Creditworthiness emerges not from the 
security the borrowers can put up nor from 
the prospective profit which their enter- 
prises seem to command, but for the place 
apportioned to them in the plan. The bor- 
rowers are, in the main, the trusts and 
trading organizations which themselves are 
owned and controlled by the State. The 
deposits—other than those of the savings 
banks—are derived from these State organ- 
izations. The utilization of these deposited 
resources are themselves subject to State 
control. The banks, therefore, are not lia- 
ble to meet large and unexpected encash- 
ments of deposits. 

The Prombank has, since 1932, been the 
only source of capital investment funds 
flowing into the State’s industrial organiza- 
tions. Its funds are provided by budgetary 
grants and by the proportion of profits and 
depreciation allocations which all state en- 
terprises have to remit to the bank. These 
enterprises have no proprietary right to 
their own depreciation allocations. Expan- 
sion of an arms factory, for example, would 
obviously be financed by non-returnable 
budgetary grant. Expansion of a textile 
factory working for the civilian market 
might be financed by a loan bearing interest 
and repayable out of profits. 


Paul Rabeau in Journal of the Institute of 
Bankers, London, England. 
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AMERICA REBUILT 
HENRY J. KAISER 


The war effort is being hampered; the ef- 
fective power of our faith is checked by the 
constant rehearsal of anxieties about the 
postwar period, which run about like this: 
“What will we do with all this expanded 
plant and equipment when peace is de- 
clared? What will the new army of trained 
labor do when the war is over? What will 
be the effect of the present wage scales 
when the postwar depression sets in? How 
can we dare to invent and adopt new pro- 
cesses of production which render obsolete 
millions of dollars’ worth of capital and 
hundreds of tons of equipment? How can 
we ever service the huge debt which is now 
being created?” 


I wish I had the eloquence and the in- 
fluence to raise my voice just once so that it 
would reach every man, woman and child 
in these United States and say that we not 
only do not need to have a postwar depres- 
sion but, on the contrary, the very day that 
peace is declared America can enter on the 
period of her most promising prosperity... 
Building is my business, and I do not hesi- 
tate to say that the rebuilding of the pro- 
ductive wealth which this war has destroyed 
is going to be the greatest job which man 
has ever tackled. 


I shall be the very last to urge that there 
is any benefit in war, but we are getting rid 
of a lot of junk; the obsolete, the outmoded 
and the worn-out is being melted down and 
fashioned into fighting equipment. Perhaps 
never before in the whole industrial era has 
obsolescence operated as extensively as it 
does today. When peace comes why not 
turn the obsolete, worn out and ruined arma- 
ment into the materials of reconstruction. 
It is good to talk about the “brave new 
world” that is to emerge from this conflict, 
but it will never be a reality unless men of 
courage with the will to work set them- 
selves now to the task of actually building 
the kind of world we want to live in. The 
only reason the pessimists fear the present 
development of plant equipment is because 
they think in terms of restricted production 
and protected markets. 


If America would determine now to rid 
itself of every pessimistic forecast we could 
take all of these issues in stride. Our only 
possible hope for servicing the American 
debt is production, and more production on a 


From a speech at testimonial dinner in Oak- 
land, Cal. 
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scale and with a vision and daring never 
before undertaken. In the face of every 
former default we must lend generously and 
leniently to our prospective customers. Al- 
ready there is a call for economic states- 
manship, and it will be met. We are ready 
for the leadership which has long been our 
destiny. 


Injustice of Tax Uncertainties 


The performance of American industry, 
business and finance during this war will 
be one of such magnitude, efficiency and 
patriotic devotion, that any attempt to dis- 
credit our system or undermine it, would 
be rejected by a nation gratefully aware 
of the productive miracles that have been 
achieved. 


For the most part, men and women of 
moderate means are the real owners of 
American industry. Out of earnings they 
have made investments for their own se- 
curity and for that of their families. They 
have proudly seen their properties trans- 
formed for war purposes, but have been 
left in uncertainty as to what the future 
may hold for them. They have uncom- 
plainingly seen the earnings of their prop- 
erties reduced by war taxation, and they 
are, as this process continues, being de- 
prived of part or all of the dividends 
which, to many of them, represent a sole 
means of support. 


There is no reluctance on their part to 
meet the tax bill, but after months of de- 
lay, they face the prospect of still further 
uncertainty as the tax schedules now being 
prepared will soon have to be rewritten. 
The need of a better method of determining 
our tax policies has been pointed up, very 
sharply. This need, I believe, is no less 
fully recognized by Congress. 


These security holders of our industrial 
companies ask for no special consideration, 
but they have a right to expect equality of 
treatment. Contrary to the impression 
which many people have, they are not shar- 
ing in the war prosperity. 

Along with other Americans, they are im- 
patient over any evidences of confusion, in- 
efficiency, timidity, irresolution, and lack 
of co-ordination. They insist that the level 
of performance elsewhere be measured by 
the standard set by our soldiers, sailors and 
marines, and by those who are on the firing 
line of the industrial front. 


Emil Schram, Pres. N. Y. Stock Exchange before 
St. Paul Assn. of Commerce, Sept. 14. 





Other Articles 


Who Owns the Corporations — Dr. Rufus 
S. Tucker, economist of General Motors 
Corp. presents the results of his studies of 
the distribution of stock ownership in 1936 
and concludes: 


The total number of individual stock- 
holders lay somewhere between 6.5 mil- 
lion and 10 million, representing between 
8.5 million and 10 million voters; 

The number of consumer units (fami- 
lies or separate individuals) receiving 
dividends was at least 4.5 million, of 
whom about 3.9 million had incomes from 
all sources of less than $5,000; 

Those who had incomes of $2,500 or 
less numbered at least 2.8 million, and 
they received more than 14% of all divi- 
dends. 


With the foregoing figures—and their 
economic significance—in mind, there seems 
scant justification for the rates proposed in 
the tax bill now before Congress. 

The data presented in 5 tables show the 
amounts of income received by various in- 
come groups and will prove of great inter- 
est to the student of economic affairs. 

—Buarrons, August 31, 1942. 

National Income and the War Effort — A 
detailed breakdown is given of the trends 
of various elements in the national income 
from 1939 to June 1942 by 3 month pe- 
riods. Since the start of the war in 1939, 
total national income has increased from 
$71.6 to $112.2 billions annually or about 
70%, while combined interest and dividend 
payments and corporate savings have ex- 
panded from $10.1 to $12.1 billions or about 
20%. 

—MILTON GILBERT and ROBERT BANGS, 

in Survey of Current Business, August 1942. 


Canadian War Financing — W. A. Mack- 
intosh of the Department of Finance, Ot- 
tawa, outlines the highlights of war finance 
in World War II, emphasizing tax meas- 
ures, borrowing, foreign exchange controls, 
dominion-provincial financial relations, and 
the new war budget for 1942-’48. He con- 
cludes: “The whole financial policy of the 
Dominion has been an attempt, first to 
facilitate a desired expansion in production 
and national income and, second, by a com- 
bination of fiscal. policy with direct control 
of supplies, real investment, prices, and in- 
comes, to accomplish the necessary diver- 
sion to war production.” The magnitude of 
the national effort is indicated by projected 
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expenditures of $3.9 billions by the govern- 
ment in 1942-43 or more than the total na- 
tional income paid out to individuals in 1938. 

—The Journal of Political Economy, August 1942, 


Agricultural Price Policies in War Time— 
Three aspects must be considered: effect 
upon cost of living, distribution of income, 
and production and allocation of consump- 
tion. Includes some interesting data com- 
paring trends of agricultural and wage in- 
comes. The author observes: “For some 
years representatives of agriculture have 
been calling on the public to look at the 
farmer’s problem from the farmer’s point 
of view. Farmers have thereby gained 
much sympathy and much financial advan- 
tage. A time has come when the framing 
of wise agricultural policies requires that 
farmers look at their position from the point 
of view of the public, and with an eye on 
the grave problems of the nation.” 


—HOLBROOK WORKING, 
Economics, August 1942. 


Journal of Farm 


Freedom From Want — Stuart Chase 
brings together a great deal of pertinent in- 
formation regarding our needs on food, 
shelter, clothing, health services, and edu- 
cation and estimates the amount of man- 
power needed to produce enough of these 
goods and services to provide for what he 
calls a National Minimum Budget. 3 to 4 
million workers added to the 1940 working 
force could provide these needs. He lists 
the important post war tasks as follows: 
adequate military protection, abolition of 
chronic unemployment, attainment of mini- 
mum standards of well being for the popu- 
lation and holding natural resources at par. 
Although government will have to plan 
many of the activities, “It will be wise to 
use existing customs and existing agencies 
wherever possible and not to turn the econ- 
omy upside down.” 


—Harpers Magazine, October 1942. 
0 


Correction on Costs 


In Dr. Engle’s article “Marketing Costs 
and Efficiency” in the September issue, the 
concluding paragraph on page 214 does not 
convey the author’s position correctly. The 
word “distribution” (which incidentally is 
also misspelled) should not have been in- 
serted after the word “all” in the first sen- 


tence of that paragraph. The sentence 
should read: “Actually all costs are too high 
and efforts should be directed at the reduc- 
tion of high cost operations wherever they 
prevail.” 
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SPECIAL RATIONS IN SWEDEN — Be- 
cause individuals having less than 2,000 
kronor (about $500 at par) taxable income 
are financially unable to add to their food 
supply by purchase of expensive unrationed 
commodities, the Swedish Food Commission 
has announced that a new rationing card 
will be issued only to these persons. They 
will use this new card to receive extra ra- 
tions of various rationed foodstuffs. The 
first such extra will be that of 450 grams 
(about 15% ounces) of yellow peas during 
October and November. The Price Board 
also has issued orders forbidding restau- 
rants, cafes and boarding houses to increase 
their present prices without having received 
the Board’s sanction in each individual case. 


BRITISH OUTPUT BONUS TO COAL 
MINERS — The Ministry of Fuel has an- 
nounced an output bonus in the mining in- 
dustry. Additional remuneration will be 
given miners wherever the monthly output 
of salable coal in a district exceeds the dis- 
trict’s standard production by at least 1 per 
cent. 

The plan is another step toward allaying 
unrest and dissatisfaction among miners 
that has sprung from the rising pay differ- 
ential in favor of munitions workers. 


JAPANESE WAR FINANCE — Total 
government expenditures are estimated at 
30 billion yen (less than $7% billion) as 
compared with national income from 42 to 
45 billion yen. Of government spending, 
24 billion yen is for the war effort. Current 
government revenues aggregate only 8 bil- 
lion leaving balance to be financed through 
loans. National debt has increased from 
about 10 billion yen before “China incident” 
to more than 41 billion yen on April 30, 
1942, 

—OTTO D. TOLISCHUS in New York Times. 


iNCOME OF AVERAGE URBAN FAM- 
ILY IN CANADA — 

Pre-war Now 

Earnings of family head __.. $1,323 $1,800 

Other family earnings 58 1,025 

Other income - 52 


Total family income 

Total expenditures 

What these same expendi- 
tures would cost today __ 

Estimated income taxes and 
compulsory savings: 
Head of family _.._....._____. 
Other member of family _ 


$1,433 
1,428 


$2,877 


1,671 


127 
181 


Total expenditures $1,428 
Excess income over expen- 
ditures _._... 5 


—The Monetary Times (Canada), Sept. 


$1,979 


898 


3, 1942. 


FORCED SAVINGS IN BRAZIL — It is 
reported that every Brazilian will have to 
buy government bonds in an amount equal 
to his last income tax. Part of these quotas 
will be deducted at the source in an amount 
equal to 3% of salaries and wages. These 
bonds will pay 6% annually and will be re- 
deemable in the post war period. 


AUSTRALIAN TAXES — Australian in- 
come taxes are now among the highest in 
the world. A single person, with no depen- 
dents, earning $1000 pays 10.9% as taxes 
(8.4% in U. S.); almost 20% is paid of a 
$2,000 income (13% in the U. S.); 26% of a 
$5000 income (17.5% in the U. S.). The 
ordinary tax on corporations is 30% for 
every dollar of profits plus 5% on all profits 
over $16,250 plus war time excess profits 
taxes ranging up to 86.6% on all profits over 
5% of the capital employed. Australia is 
now spending about half its national in- 
come for the war effort. 
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The First National Bank 
welcomes the opportunity to 
collaborate with trust insti- 
tutions in other cities in 
handling fiduciary work in 
the Chicago territory. 


This Bank has the size, 
personnel, organization and 
equipment necessary for con- 
structive attention to current 
trust problems relating to 
the Central West. 








Trust Department 


The First National Bank 
of Chicago 
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Before Manpower Mobilization 


Alternatives to Conscription 
Editorial 


ECHANIZED warfare, espec- 
4 ially when conducted at great 
distances as ours fortunately is, re- 
quires efforts and ingenuity far be- 
yond our present results. There can 
be no “advancement” of personal in- 


terests, any more than there can be 
increased “social benefits” in war- 
time; with our national life at stake 
we must expect and welcome the call 
to whatever service each can perform 
most usefully to achieve victory of 


arms. But in shifting a nation of 
135,000,000 to this new purpose, we 
will have to depend on the good old 
formula: nine parts perspiration to 
one of inspiration. Overdependence 
on laws, blueprints and theories will 
seriously impede progress in this di- 
rection; there are alternatives—not 
palliatives but practical means of 
proven and measurable value — to 
Conscription. Nor must we search 
for easy ways; our concern is to find 
the best means of getting to the front 
line “firstest with the mostest men” 
—whether this be battle or produc- 
tion line. 

Great Britain gives us a good preview 
of what we, the able-bodied adults of 
America, will have to do to qualify for 
a total war effort. Of the 33,000,000 
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British men and women between the ages 
of fourteen and sixty-five, 30,000,000 are 
at “war stations”’—in actual military 
tasks or doing essential civilian jobs, on 
whole or part time. That is the answer 
behind their amazing per capita produc- 
tion record which we will have to match 
in the U. S. A. 

In the first place there are millions of 
trained, experienced men on the war 
assembly lines right now who are kept 
only partially effective by short work 
weeks, change of job seeking higher pay, 
absenteeism, non-essential production, 
inefficiency or even restriction of effort 
by union rules. Such regulations and at- 
titudes as were made in peace time to 
spread-the-work should be rooted out and 
eliminated. Strikers have already alien- 
ated most of those in the armed forces 
as well as the public and even many co- 
workers. The Administration, however, 
is just beginning to get tough. In total 
war there can be no one in the bleachers 
—everyone must get on the field and 
play his best as part of the team. In 
this game it’s “Work or Fight’; we can’t 
have idle men or machines. Incentives 
to increased productivity must take the 
place of so-called “rights” for the only 
right that matters now is the right to 
run our country. Far more production 
can be obtained from present labor: in 
Great Britain the average work week is 
53 to 56 hours—here it is about 42. 





Multiply that difference, and you have a 
great reserve of labor. 


HERE is no room for slackers any- 
where today, for we cannot let George 

do this one. The only alternative to 
harder work now is a longer, bloodier 
war and a more difficult peace. In a 
free country it is every man’s privilege, 
and now his duty, to first seek for him- 
self that place in which he can do the 
most good, realizing that victory is com- 
posed of many efforts. But there are 
millions of men in offices—both business 
and government—and shops who are not 
operating in high gear, and could furnish 
a huge reservoir for the thousands of 
jobs that can be done on part time. If 
these able-bodied men had double duty, 
as could be made possible under proper 
guidance, it might spell the saving of 
many a useful business, job or skill. 
This is true not only in production but 
for a large share in the home defense, 
which apparently contemplates use of 
some three million men. The alternative 
is widespread disruption of our economy, 
perhaps of our financial stability, and the 
breaking of home, civic and other ties, 
beyond necessity. This is true of women 
as well, for in great crises almost every- 
one in civilian life should have two jobs. 
We are engaged in a test between com- 
plete regimentation and socially-tempered 
individuality, which puts the responsibil- 
ity on each to work at his utmost effec- 
tiveness, perhaps to come back from re- 
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Men Losing 
the War 


Strikers at East Al- 
ton (Ill.) plant of the 
Western Cartridge 
Co. push back auto of 
worker trying to get 
through picket line, 
Oct. 12, 1942. Spec- 
tators stand by. 


tirement on pension, to give up holi- 
days (as many laborers have done). 
Otherwise we may look forward to not 
only job freezing in essential industries 
but to complete mobilization of man- 
power under blanket rules. There is, how- 
ever, a limiting factor peculiar to high- 
ly mechanized warfare, namely, the high 


“supporting” production and transport 
requirements necessary to supply them 
with the equipment they so richly de- 


serve. We may even come to recognize 
proper equipment as so important that 
uniforms will be rationed in proportion 
to production. You can do just so much 
drilling with a broom—so civilians will 
have to produce more and take less. 


Waldow President of N. A. B. A. C. 


At the abbreviated annual meeting of the 
National Association of Bank Auditors and 
Comptrollers, held this month in New York 
City, Ottmar A. Waldow, comptroller, The 
National Bank of Detroit, was elected presi- 
dent to succeed Cecil W. Borton, vice presi- 
dent, The Irving Trust Company of New 
York. 

Other officers elected are: Hugh E. Pow- 
ers, cashier, Lincoln Bank and Trust Com- 
pany, Louisville, First Vice President; John 
C. Shea, auditor, Whitney National Bank, 
New Orleans, Second Vice President; Ben N. 
Jenkins, auditor, First National Bank and 
Trust Company, Oklahoma City, Secretary; 
and Arthur R. Burbett, comptroller, First 
National Bank, Baltimore, Treasurer. 





EDITORIAL 


Democracy in Directorates 
An Alternative to Managerial Revolution 


<<T‘OR whose benefit are the cor- 

porations run?” is a far more 
popular query than is yet suggested 
by press commentaries, articles and 
books. On the answer to this ques- 
tion will depend, in no small measure, 
the decision between government or 
private dominance in industry, trans- 
portation, even commerce and trade 
after the war. The general belief is 
that they are run for the advantage 
of an organized minority of people 
close to or identical with the manage- 
ment. Critics point to half-million 
dollar salaries of company officers, 
to reorganizations that don’t stay -e- 
organized, to operating inefficiencies, 
and lately to passive submission to 
excessive union demands—all at the 
expense of the stockholder, sometimes 
even of the bondholder. Ordinary 
capital erosion is bad enough, but 
when abetted rather than offset by 
the managers it discourages private 
risk-taking and investment. If there 
is nought to invest in but govern- 
ment securities, no special reward 
for risk money, much incentive to 
savings is destroyed—and with it our 
system of free enterprise. 


This lack of representation of the aver- 
age stockholder-owner of American in- 
dustry, this gap or even opposition of in- 
terest between him and the powers-that- 
be cannot be popularly justified and sure- 
ly the “freeze-out” which has led work- 
ers to seek union protection is not a cred- 
it to corporate managerial policy. 


Further, the self perpetuation of 
directorates representing the few can 
too readily degenerate into retention of 
outmoded top personnel, policies and 
practices, which destroys the morale of 
employees and endangers the company’s 
existence. Out of touch with economic 
realities, with labor conditions and even 
with related groups in the industry, such 


inbred boards of directors have given 
a bad name to business generally, have 
vitiated many worthy associational ef- 
forts and have been at a loss to prevent, 
or correct, the idle men-idle machines 
enigma. The lack of democracy in owner 
representation has usually been not the 
design of any diabolical scheme, as many 
judge from the result, but the failure 
to compensate for public participation in 
business and labor’s loss of touch with 
the top bosses as the “‘shop” grew into a 
great corporation. How such representa- 
tion can be attained is the question 
which will have to be answered soon if 
there is to be a sound stock market, a 
common interest with labor and with 
savers in the welfare of private enter- 
prise. 

Some firms have started on the right 
track, notably the Nunn-Bush Shoe Com- 
pany, Proctor & Gamble, and others here 
and in England, in giving their workers 
a place in management. It is not impos- 
sible that labor union funds might seek 
substantial investment in corporate se- 
curities, entitling them to managerial 
voting power but this would only add 
to “absentee” instead of local control. 
Joint labor-management councils will ac- 
celerate the trend to inclusion of labor 
directors, which can be generally advan- 
tageous if done on a basis of mutual 
understanding of objectives. Investors 
might best be represented by appointees 
to the board of directors from institu- 
tional investor associations, or by rota- 
tion among those mainly concerned. And 
the public might find that the best gov- 
ernment control would be the least, com- 
patible with knowledge of facts and op- 
portunity of discussion, as by ‘“con- 
sumer” reports to a government agency, 
or even representation on the board (as 
of the Dept. of Commerce, I.C.C., etc.) 
in regard to private monopolies. Dem- 
ocracy in corporate as in political mat- 
ters would seem a most desirable al- 
ternative to either state control and 
ownership, or to a return to the partisan 
representation of laissez-faire. 
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CURRENT EVENTS 


How About Your Will? 


FRANKLIN B. KIRKBRIDE 


HE marriage mill 

gets the headlines 

and rightly so, for 

what is there more of 

human interest than 

romance? The family 

is the basic unit of the 

civilization we fight 

and bleed and die to 

preserve. The hope of 

the future is in the 

hands of the young people of today. Of 

what avail to win wars, unless we have 
babies for whom to fight? 


Because it is the basis for that in- 
dependence of family life, we struggle 
to preserve the right to hold and in- 
crease personal as well as real property. 
While taxes are taking an ever-larger 
toll, we all realize it is a necessary and 
small price to pay alongside that vastly 


greater sacrifice of life which, taking 
heavy toll of our youth, tempers with 
sorrow the joy which will come from 
eventual victory. In the meantime, due 
process of law continues to govern the 
succession of ownership of property. 
It therefore behooves the young as well 
as the middle-aged and old to give heed 
to the matter of testamentary disposi- 
tion of property. 


Prior to 1932-1933, it was the prevail- 
ing custom to make specific bequests to 
friends, for public purposes and for 
charity, dividing the -residue among 
members of the immediate family. The 
appalling reduction in the prices of se- 
curities in the 1930’s resulted, in some 
instances, in virtually disinheriting 
those for whose future security the tes- 
tator was most anxious to provide. This 
situation forced the re-writing of many 
wills on the basis of providing first for 
immediate family and descendants by 
making bequests of specific amounts for 
this group. In view of uncertain liquida- 
tion values the residuary estate is now 
often treated as a whole, being divided 


into “parts,” with a definite number of 
“narts” going to each legatee in the var- 
ious categories. 

If estate planning is neglected and 
there is failure to keep testamentary 
provisions up-to-date, tragic results 
may follow. 


HE habit of will making should be 

acquired early, should be treated 
seriously, not as something that is irre- 
vocable, but as a necessary business 
precaution. The standard “powers” 
that careful lawyers like to include in 
wills sometimes confuse and make 
would-be testators hesitate to act. They 
forget that the rule in connection with 
wills is that powers not specifically 
granted to executors and trustees are 
assumed to be denied. Where real prop- 
erty is involved, trusts are set up and 
other complications are faced, the omis- 
sion of the specific power to sell, to 
compound and settle debts, to distribute 
in kind, to fix values, to make invest- 
ments not confined to “legals,” to pre- 
clude amortization, to participate in re- 
organizations, to vote at stockholders’ 
meetings and do other important acts, 
may not only increase the difficulties of 
administration, but result in actual loss. 
In some states, holographic wills with- 
out the usual witnesses are permissable, 
and in an emergency may be resorted to. 
There is, however, so much danger of 
having this type of will declared in- 
valid, in case of contest or by reason of 
ambiguity, failure to have subscribing 
witnesses or other defects, that it is al- 
ways the part of wisdom to have a will 
drawn by a competent lawyer and exe- 
cuted with due formality, unless the tes- 
tator is willing to face the possibility 
of costly and long-drawn-out litigation 
and the possibility of having his inten- 
tions nullified. 


HERE is good reason for the ritual 
whieh careful lawyers and trustees 
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use in the execution and witnessing of 
wills. Insistence on getting the testa- 
tor and witnesses not only to see each 
other sign, but to know what the docu- 
ment is that is being executed, may save 
long delay when the will is offered for 
probate. Sometimes a subscribing wit- 
ness will forget, now and then even 
deny the validity of a signature. I re- 
member a case where a will drawn in 
New York was executed in Florence, 
Italy. Two of the three subscribing 
witnesses were citizens of the United 
States, residing abroad. Many years 
later, when the will was offered for pro- 
bate, the witnesses had scattered. An 
Italian maid, now an elderly woman, 
could not remember anything and was 
sure she had never been told the docu- 
ment was a will. The next witness, hav- 
ing in the intervening years fallen out 
with the chief beneficiary, thought to 
even the score by denying she had ever 
acted as a witness and repudiated her 
signature as a forgery. The third wit- 
ness, a clergyman, was finally located in 
a far western state. Fortunately, the 
will was executed at the Consulate of 
the United States. The consular officer 
had retired and his signature had to be 
proved through the State Department 
in Washington. 

Connecticut, with admirable fore- 
sight, has a sensible way of avoiding 
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such unnecessary and costly delays. 
Where the subscribing witnesses exe- 
cute an affidavit attached to the will be- 
fore a Notary Public, the will can be 
probated without requiring proof of 
their signatures. Many lawyers make 
entries in their office diaries, reciting 
the facts pertaining to the execution of 
wills, in order to have an added bit of 
evidence to supplement the documents 
which may be questioned when offered 
for probate. 


A well-known philanthropist insisted 
on executing his will in duplicate, fear- 
ing the document might be lost. The 
copies became _ separated. Changes 
were made later and when the testator 
died one original had not been brought 
up-to-date. In this case, the prompt 
and vigorous action of a wise attorney 
was all that saved the estate from com- 
plications that might have been exceed- 
ingly serious. 


The only valid reason for not making 
a will is an attitude of mind like that of 
the old rascal who penned the quatrain: 


In the name of God, Amen: 

My featherbed to my wife, Jen; 

Also my carpenter’s saw and ham- 
mer; 

Until she marries; then God damn 
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CURRENT EVENTS 


Hemingway Heads A. B. A. 
Headley Leads Trust Division 


HE traditional succession of officers 

of the American Bankers Associa- 
tion resulted, at the recent meeting of 
the Executive Council in New York, in 
the elevation of W. L. Hemingway of 
St. Louis from the first vice presidency 
to the presi- 
dency of the 
Associa- 
tion, and the 
advance- 
ment of A. L. 
M. Wiggins 
of Hartsville, 
S. C., to first 
vice presi- 
dent. Mr. 
Heming- 
way is presi- 
dent of the 
Mercantile - 
Commerce 
Bank and 
Trust Company in St. Louis, Mr. Wig- 
gins, president of the Bank of Harts- 
ville. The council reelected William F. 
Augustine, vice president of the Na- 
tional Shawmut Bank, Boston, for a sec- 
ond term as treasurer. 


W. L. HEMINGWAY 


Louis S&S. 
Headley, vice 
president and 
director of 
the First 
Trust Com- 
pany of Saint 
Paul State 
Bank, Saint 
Paul, Minn., 
becomes 
president of 
the Trust 
Division, in 
succession to 
Richard G. 
Stockton, 
vice president and senior trust officer of 
the Wachovia Bank and Trust Company, 
Winston-Salem, N. C. 

In addition to his many banking activ- 
ities, Mr. Hemingway has been active 
in the affairs of the United States Cham- 
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LOUIS S. HEADLEY 
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ber of Commerce and the International 
Chamber of Commerce, and attended the 
meetings of the International Chamber 
in Paris in 1920 and in Copenhagen in 
1939. He has also been an active sup- 
porter of the work of the Governmental 
Research Institute in St. Louis, an or- 
ganization dedicated to fact finding in 
the interest of more efficient govern- 
ment. 


Mr. Headley, a graduate of the Har- 
vard Law School, practiced law in New 
York and St. Paul and was in the Min- 
nesota Attorney General’s office before 
joining the Northwestern Trust Com- 
pany of Saint Paul in 1918. The First 
Trust Company of Saint Paul is a con- 
solidation of the Northwestern Trust 
Company and the Merchants Trust Com- 
pany. He is secretary and treasurer of 
the Board of Trustees of Carleton Col- 
lege, his alma mater. 


Bank Women Elect Miss Fuchs 


At the annual meeting of the Association 
of Bank Women held in New York, on 
Sept. 26, the following officers were elected: 
President: Miss Henriette J. Fuchs, trust 

officer, Un- 
derwrit- 
ers Trust 
Co., New 
York. 
Vice-Pres- 
ident: Miss 
Chrissy L. 
Miller, man- 
ager, Escrow 
Dept., The 
W ashing- 
ton Trust 
Company, 
Spokane, 
Wash. 
Recording Sec- 
retary: Miss HENRIETTE J. FUCHS 
Sarah T. Arthur, Irving Trust Company, 
New York, N. Y. 


Corresponding Secretary: Miss Jeanne C. 
Moffat, asst. trust officer, City National 
Bank of Philadelphia, Pa. 


Treasurer: Miss Grace E. Bourne, trust 
officer, First National Bank & Trust Com- 
pany, New Haven, Conn. 
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EDWIN M. ALLEN 
President, Mathieson 
Alkali Works, Inc. 


EDWIN J. BEINECKE 
Chairman, The Sperry & 
Hutchinson Co. 


EDGAR S. BLOOM 
President, Atlantic, Gulf and 
West Indies Steamship Lines 


LOU R. CRANDALL 
President, George A. 
Fuller Company 


CHARLES A. DANA 
President, Spicer 
Manufacturing Corp. 


ELLIS P. EARLE 
President, 
Nipissing Mines Co. 


HORACE C. FLANIGAN 
Vice-President 


JOHN M. FRANKLIN 
New York City 


CHARLES FROEB 
Chairman, Lincoln 
Savings Bank 


PAOLINO GERLI 
President, 
E. Gerli & Co., Inc. 


HARVEY D. GIBSON 
President 


JOHN L. JOHNSTON 
President, 
Lambert Company 


OSWALD L. JOHNSTON 
Simpson Thacher & 
Bartlett 


CHARLES L. JONES 
President, The Jones- 
Atkinson Corporation 


SAMUEL McROBERTS 
New York City 


JOHN P. MAGUIRE 
President, John P. 
Maguire & Co., Inc. 


C. R. PALMER 
President, Cluett, 
Peabody & Co., Inc. 


GEORGE J. PATTERSON 
President, Scranton & 
Lehigh Coal Co. 


HAROLD C. RICHARD 
Chairman, General 
Bronze Corporation 


HAROLD V. SMITH 
President, Home 
Insurance Co. 


ERNEST STAUFFEN 
Chairman, 
Trust Committee 


GUY W. VAUGHAN 
President, Curtiss-Wright 
Corporation 


HENRY C. VON ELM 
Vice-Chairman of the Board 


ALBERT N. WILLIAMS 
President, Western Union 
tin ea Company 


TRUSTS and ESTATES—October 1942 


MANUFACTURERS 
TRUST COMPANY 


Condensed Statement of Condition as at close of business 


September 30, 1942 


RESOURCES 


Cash and Due from Banks 

U. S. Government Securities 

U.S. Government Insured F. H. A. 
pene ae 

State and Municipal Bonds 

Stock of Federal Reserve Bank. 

Other Securities 


Loans, Bills Purchased and 
Bankers’ Acceptances 


Mortgages 

Banking Houses 

Other Real Estate Equities 

Customers’ Liability for Acceptances . 
Accrued Interest and Other Resources . 


$334,502,993.48 
449,103,424.24 


10,213,936.18 
30,224,840.26 

2,237,950.00 
38,643,686.69 


305,236,224. 74 
15,277,218.54 
12,687,754.43 

2,497,688.10 
2,976,827.52 
3,550,713.50 


$1,207,153,257.68 


LIABILITIES 


$ 8,599,540.00 
32,998.440.00 


Preferred Stock 
Common Stock 
Surplus and 
Undivided Profits 43,913,049.15 
IN tas ree ol Ae ee eae. 


Common Stock Dividend 
(Payable October 1, 1942) 

Preferred Stock Dividend 
(Payable October 15, 1942) 

Outstanding Acceptances 


Liability as Endorser on 
Acceptances and Foreign Bills 242,777.98 


Deposits . beeen aes 5 oc a'e ee 
$1,207,153,257.68 


85,511,029.15 
4,810,662.47 


824,959.50 


214,988.50 
3,195,630.00 


Principal Office: 55 Broad Street, New York City 
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European Representative Office: 1, Cornhill, London, E. C. 3 


Member Federal Reserve System 
Member New York Clearing House Association 
Member Federal Deposit Insurance Corporation 


Both Common and Preferred shares have a par value of $20 each. 
The Preferred is convertible into and has a preference over the 
Common to the extent of $50 per share and accrued dividends. 











Selling the Common Trust Fund 


H. D. ROSCHEN, JR. 
Trust Investments Division, Girard Trust Company, Philadelphia, Pa. 


This is the last of this series of articles by Mr. 


phases of common trust funds. 


Roschen on various 


See issues of March, April, June, and July 


for previous instalments.—Editor’s Note. 


WANT $5,000 of your 
Trust Fund.” 

The customer who said that to me was 
the settlor of a $35,000 trust to whom 
we had been suggesting our Fund for 
a year. I wondered why he should sud- 
denly come to the office on valuation day 
and ask that some of the cash in his 
trust be invested in the Fund. 

“T saw the price,” he replied, 
think it’s cheap now.” 

The trust needed the Fund, and the 
customer was willing, nay anxious; yet 
that trust has acquired no units of the 
Fund. Why should we abandon previous 
efforts and reverse ourselves by not ad- 
mitting this trust into the Fund? The 
answer is that the customer had a mis- 
conception of the Common Trust Fund; 
he considered it a speculative medium 
which he could “buy when low” and “sell 
when high”; he would probably have 
been “in and out” on every fluctuation in 
unit value, and disappointed if he could 
not “double his money.” That is not the 
kind of a selling job for the Common 
Trust Fund. 

The inadvisability of using the Com- 
mon Trust Fund as a new business ex- 


Common 


“and I 


pedient has been discussed.! The same 
care should be applied to trusts already 
on the books, for the mere fact that a 
particular trust was established prior to 
the Common Trust Fund does not insure 
against the Fund’s being used as an in- 
vestment trust, especially when settlors 
and co-trustees may approve admissions 
or compel withdrawals practically at will. 


First Contacts 


ET us turn to the positive side of 
educating customers in the advan- 
tages of the Common Trust Fund, and 


answering their objections. In trusts 
where the trust institution has sole dis- 
cretion as to investments, the first con- 
tact takes place when notices of the first 
investment are sent to the beneficiaries 
of the participating trusts. It is im- 
portant that this notice contains a clear- 
cut statement of the reasons for invest- 
ing in the Fund and an intelligible ex- 
position of its advantages and method 
of operation. The first impression must 
be good, and the expenditure of consider- 
able care and thought in the preparation 


1. See July 1942 Trusts and Estates 87. 
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of this notice should be rewarded by a 
minimum of subsequent correspondence, 
conferences and arguments. 


One trust company in Philadelphia ad- 
vised its beneficiaries before making the 
first investment in the Fund. Another 
sent printed letters to the effect that the 
investment had been made. Another ad- 
vertised its fund in the newspapers and 
sent circulars to its mailing list, follow- 
ing up with required notices to those 
entitled to them. Still another sent pam- 
phlets to attorneys and life underwriters 
prior to the beginning of its fund. The 
diversity of methods is great, and each 
institution which I have contacted seems 
satisfied with its own method. My own 
institution started the first Common 
Trust Funds in Pennsylvania, and we 
had to do considerable pioneering in cus- 
tomer relations. Our first notices needed 
and received improvement. Even so, in 
general, our Fund was accepted by trust 
beneficiaries with little or no objection. 


As to Co-Trustees 


HE story has been somewhat differ- 

ent with Co-Trustees and other per- 
sons whose approval of investments is 
required. When my institution started 
its two Common Trust Funds late in 
1939, we encountered a _ considerable 
amount of resistance. By 1941, accord- 
ing to reports I received on the common 
trust funds operating in Pennsylvania, 
rejections were negligible. I think this 
is an overly optimistic statement, for in 
my own institution we still encounter 
objections, and some of these are “hold- 
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W estern Massach usetts 


This Bank, through over fifty years 
of experience, is well qualified to act 
in all matters of trust administration 
and invites correspondence from 
other banks and bankers. 


Springfield Safe Deposit 
and Trust Company 
Springfield, Mass. 
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outs” of long standing. If this is true 
in a community where the Common Trust 
Fund has been an established trust in- 
vestment medium for nearly three years, 
the condition must exist to a greater de- 
gree in sections where the Fund is just 
making its debut. Therefore, it might 
be well to review the principal objec- 
tions of those who share the supervision 
of trusts, and the answers to these 
objections. 


Reduction in Rate of Income 


HE pro-forma rate of return on the 

average Discretionary Common Trust 
Fund runs around 444% to 414% at 
present. If it is proposed to sell securi- 
ties out of a trust which show a current 
return, based on 1941 payments, of 6%, 
and reinvest the proceeds in the Fund, 
the most effective objection of all will 
probably be encountered. 


There are two ways of meeting it. 
First, the sales program can _ include 
some low-income or non-income securi- 
ties in order to bring the aggregate 
yield into line with the Common Trust 
Fund yield. Second, the factor of stabil- 
ity or dependability of income from the 
Fund, as compared with the securities to 
be sold, should be stressed. 


In today’s markets there are many 
securities showing as much as 10% 
return on 1941 dividend payments. They 
are not the type of securities which are 
being purchased for trust funds, how- 
ever. Any improvement in investment 
quality entails a reduction of income. If 
we take the trouble to convince ourselves 
that the trust will benefit in the long run 
by the substitution of Units of the Fund, 
we should have little difficulty in persuad- 
ing our co-trustees likewise. If we are 
not reasonably sure of our ground in 
each case, however, we are likely to make 
more enemies than friends for our Fund. 


“Pet Securities” 


OME co-trustees feel that they are not 

performing their duties if they are 
not constantly suggesting investment 
changes and some of them either forget 
or are ignorant of the objectives of trust 
investment, letting their own phobias 
govern their recommendations. Some- 





NEW BUSINESS 


times settlors accumulate disproportion- 
ately large holdings of securities in which 
they have had some special interest, 
aside from investment merit, and their 
beneficiaries or individual trustees are 
unwilling to sell. This is particularly 
true of widows who have a profound 
respect for their husbands’ investment 
judgment, not realizing that if their hus- 
bands were still living, they would not 
select today the same securities they 
bought twenty years ago. 

It is difficult enough in the ordinary 
case to change from “pet securities” to 
trust investments and diversification, let 
alone the Common Trust Fund which is 
the ne plus ultra of both. A careful 
analysis of and comparison between the 
securities to be sold and the Fund must 
be understandingly and patiently ex- 
plained to the trust consultants. The 


problem is not unique to the Common 
Trust Fund and should be easier in some 
respects than the selection of a few in- 
dividual securities from the Approved 
List to replace the “pets.” 


Confusion with Investment Trusts 


T the outset I cited the case of a 
customer who wanted the Common 
Trust Fund because he regarded it as an 
investment trust stock, and we declined 
because of the prohibition in Regulation 
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Management 


Governmental 
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over 


Same trustee as the trustee 
of the individual trust. 


(1) Federal Reserve Board. 
(2) State Banking Dept. 

(3) Court of 
individual 
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F of the Federal Reserve Board against 
such use of the Fund. As a rule, how- 
ever, we have found trust consultants 
taking the opposite viewpoint; in other 
words, they reject the Fund when they 
think it is an investment trust. The 
very idea conjures up morbid recollec- 
tions of 1929-31. 


The comparison below has been found 
helpful in distinguishing the Discre- 
tionary Common Trust Fund from the 
Investment Trust. 


Confusion with “Mortgage Pools” 


S a result of the unfortunate condi- 

tion befalling many participating 
types of mortgages during the depres- 
sion, many trust customers have become 
extremely averse to approving any type 
of investment which even remotely re- 
sembles a “mortgage pool,” despite the 
fact that the mortgage situation is per- 
haps on the soundest footing in its his- 
tory at this time. Where there is strong 
objection to mortgage investments, they 
may be expressly excluded by the plan 
or excluded by policy of the Trust Invest- 
ment Committee. On the other hand, if 
there is a demand for mortgages because 
of their higher rate of return, (and this 
applies particularly to “legal”? accounts) 
it would be well to consider the advis- 





Management Type 
Investment Trust 


Outside management over 
which trustee of individual 
trust has no supervision. Of- 
ten located in New York City. 
(1) Seeurities & Exchange 
Commission. 

jurisdiction 

trust 


and/or Fund. 


Cost of Operation 
(% of Income) 
Custody of 
Securities 

Federal Tax Status 
Securities 
Purchased 


less than 1%. 


Investments 


Unit of 
Participation 


None except annual audit, 


Same trustee as the trustee 
of individual trust. 

Not taxable as entity. 

Only those approved by Trust 
Committee as 
eligible for trust funds. 
Non-transferable. 
ject to supply and demand 


Wide range: 8% to 80%. 


Outside custody. 


Taxable as a corporation. 
General market securities for 
speculative as well as invest- 
ment purposes. 

Negotiable stock certificates, 
traded in market. 


Not sub- 


factors of stock market. 
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ability of establishing a Mortgage In- 
vestment Fund,” rather than mixing the 
two. 


Delegation of Authority 


S a rule, it is the lawyers, acting as 

co-trustees or as counsel for co-trus- 
tees, who object to the Fund on the 
ground that it results in a delegation of 
the co-trustee’s authority over selection 
of investments. To the extent that the 
purchase and sale of securities in the 
Fund is solely in the discretion of the 
Trust Investments Committee (within 
the limitations of the law) this appears 
true, since co-trustees have no voice in 
the selection of securities in the Fund. 
All the plans I have read, however, pro- 
vide that a co-trustee may request with- 
drawal from the Fund on any valuation 
date, so that he retains an important 
power over the individual trust. 


Moreover, a strict interpretation of 
the common law rule against delegation 
does not stand up against a statute which 
supersedes it with particular respect to 
the Common Trust Fund. Many lawyers 


perceived this and realized that the ad- 
vantages of the Fund transcend hair- 


split legal technicalities. Other lawyers 
have been converted. A few remain 
stubborn, even attacking the constitu- 
tionality of our Act. As to the last class, 
it would seem better not to antagonize 
them into total non-cooperation. 


Continuing “Public Relations” 


HE effort expended in “selling” trust 

customers on the Fund must be con- 
tinued to keep them “sold.” Some con- 
sultants will approve of the Fund at first, 
and then refuse to consider further in- 
vestments therein. Objections often in- 
clude those encountered at first, but fre- 
quently the reason given is that “the 
account has enough of the Fund.” Such 
a reason, of course, appears ridiculous to 
trustmen, when the purpose of the Fund 
is diversification of funds up to $25,000. 
There is usually a deeper reason why a 


2. Provided for under Regulation F., Sec. 17 (d). 
A manual of operation, similar to the “Hand- 
book on Common Trust Funds,” has been pre- 
pared by a special committee of the Trust 
Division of the American Bankers Association, 
and is to be released in the near future. 
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consultant does not wish to have the 
entire account invested in the Fund up 
to the $25,000 limit. It is the duty of 
the trustman to discern it and deal with 
it tactfully and aggressively. 

We have told the public that trust ser- 
vice is highly personalized and our cus- 
tomers expect it to be so. When an 
account is entirely invested in the Com- 
mon Trust Fund, investment reviews are 
en bloc, as it were, through the Fund. 
Reviews are far more frequent—practic- 
ally continuous, in fact—than would be 
possible for the individual account. But 
correspondence with customers about in- 
vestments drops to practically nil, and 
some customers are likely to regard this 
as a lack of interest in their welfare. 
Sending copies of the annual audit is 
one way of compensating for this, but 
it is expensive. A brief communication 
to the effect that the report is available 
will generally meet with a substantial 
response, and we have found a pro- 
nounced indication that our customers 
want to know about the Fund in which 
they have an interest. 

All inquiries, whether interrogatory or 
critical, should be answered promptly, 
accurately and in a straightforward man- 
ner. It is always better to anticipate 
inquiries than to wait until people reach 
the point of writing letters. Therefore, 
little pamphlets or “tracts” containing 
matters of interest about the Fund could 
be sent to beneficiaries with their state- 
ments and income checks. Copies of 
speeches delivered by officers of the bank 
on the subject of common trust funds 
might also be similarly distributed. At 
other times, reprints of items on the sub- 
ject appearing in newspapers and maga- 
zines might be sent out with the pub- 
lishers consent. 


Two Groups to be “Sold” 


RUST institutions themselves must 

first be thoroughly “sold” on the idea 
that the Common Trust Fund is the best 
plan which has been devised for the 
investment of small trusts under present 
economic conditions. It comes as 4a 
boon to trustees who have been endeav- 
oring to render a high type of service 
economically to an increasing number of 
small trusts. It is this point which I 
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have been trying to drive home to trust 
institutions in this series of articles. 
The fund brings new problems, yes; but 
how many old problems does it dispel, 
and how many problems of the future, 
such as slow starvation of the trust bus- 
iness, is it going to avoid? 

When trust institutions are “sold” on 
the Common Trust Fund they can con- 
fidently present it to their customers. 
This calls for the education of trust cus- 
tomers in the advantages and method of 
operation of the Fund, and keeping these 
persons “sold” by showing them that 
the “Common Trust Fund Promise” has 
not been just a campaign promise but 
one which resulted in real benefit to them. 


Freezing of Service Charges 


J. Randolph Tucker, attorney for the Vir- 
ginia Bankers Assn., has given the follow- 
ing opinion on the Government price-freez- 
ing order in regard to bank service charges: 

“T think not. The price freezing order of 
April 28, 1942 provides: ‘On and after the 
effective date of this Regulation, regardless 
of any contract or other obligation: (b) No 
person shall sell or deliver any commodity 
and No person shall sell or supply any ser- 
vice, at a price higher than the maximum 
price permitted by this Regulation.’ The 
maximum charge (if the regulation is ap- 
plicable to bank service charges) would be 
the highest rates in effect during March, 
1942. Exceptions to the incidence of the 
Regulation are found in a subsequent para- 
graph and include, Personal services not 
rendered in connection with a commodity.’ 

“The purpose of the order is regulation of 
the price of things bought, sold and used 
by the public and of services rendered in 
connection therewith. Thus, the service of 
a cleaning and pressing shop would prob- 
ably come within the scope of the order; the 
services of a barber would not. It is clear 
to my mind that the services of a bank are 
personal services having no connection with 
a commodity and, hence, that bankers and 
barbers in this particular case are brethren 
not subject to the Regulation.” 


oO 


Trust Meeting Off 


The Trust Companies Association of On- 
tario has dispensed with Conventions for the 
duration, according to word from Secretary 
L. G. Goodenough. 








TRUST SERVICE 
EXCLUSIVELY 


DETROIT TRUST 
COMPANY, with over 
forty-one years’ experi- 
ence in every phase of 
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in any situation requir- 


ing a Michigan fiduciary. 
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Cleveland 
Crust Company 


THE BANK FOR ALL THE PEOPLE 


Cleveland, Ohio 


CONDENSED STATEMENT OF CONDITION, SEPTEMBER 28, 1942 


ASSETS 


Cash on Handandin Banks ....... 
United States Government Obligations 
Stock in Federal Reserve Bank ... . 
State, Municipal and Other Securities 
Loans and Discounts ... . 
Banking Premises .... . 
Other Real Estate ..... 
Other Resources .....2.24+2-. 
Customers’ Liability on Acceptances 

Total .... 


LIABILITIES 


Cumiteiiietes 2 «ee ee $11,500,000.00 
Capital Stock .....2.4.. 13,800,000.00 
Surplus and Undivided Profits 9,273,139.62 
Reserve for Contingencies . . 1,620,959.87 


Reserve for Interest on 
Capital Notes. ..... 85,068.53 


DEPOSITS 
Demand ....s..e+.-.--e-- $351,751,252.28 
ee AS ee. Oe. & @ 198,166,696.64 
Estates Trust Department . 15,223,450.34 
Corporate Trust Department 5,046,271.51 


Accrued Taxes, Interest,etc. ... 
Other Liabilities . . . 2. 2. © eo 
Acceptances Executed for Customers 

Total . « « « 


$160,567,978.02 
271,643,202.64 
973,500.00 
18,948,379.26 
148,892,770.99 
5,402,120.72 
2,792,695.24 
1,600,750.03 
5,922.84 
$610,827,319.74 


36,279,168.02 


570,187,670.77 


1,715,805.16 
2,638,752.95 
5,922.84 
$610,827,319.74 


Contingent Liability on Loan Commitments—$7,342,500 


United States Government Obligations carried at $26,944,546.18 are pledged to secure 
public funds and trust deposits and for other purposes as required or permitted by law. 


MEMBER FEDERAL RESERVE SYSTEM 


Member Federal Deposit Insurance Corporation 
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Popularized Trust Services Needed 
Cooperatively-Owned or Public Central Trust Offices? 


JOSEPH G. BYRAM 
Trust Officer, Mechanics National Bank, Worcester, Mass. 


Unless there is more resultful action in providing estate and trust ad- 
ministration for people of more moderate means than are presently served 
by the corporate fiduciaries, they may expect a very social-minded govern- 
ment to enter this field, as via the Public Trustee Office. It is important 
that trust men too give consideration to this prospect, that they may pro- 
vide better public service through correspondent facilities or other local ties 
with smaller communities, and through a “ready-to-wear” type of service 
for smaller funds. Perhaps the two systems can be made to supplement 
each other as contemporaries; surely war needs for family security and 
guardianship will press the decision. Mr. Byram prepared this material 
in the course of research on his thesis for the Graduate School of Banking. 


Editor’s Note. 


ANY institutions have felt an 
obligation to the community at 
large and have accepted unprofit- 
able accounts in that spirit. Over 
31% of the total number of Connec- 
ticut funds analyzed a few years ago* 
were under $5,000. and represent but 
one percent of total dollar value and 
over 61% are under $25,000. Some 
of the larger institutions in metropol- 
itan centers, however, where prevail- 
ing rates are unprofitable below a cer- 
tain figure, have refused to accept 
any accounts less than the min- 
imum. 
Many trust institutions have partially 
solved this small account problem, at 
least from their own point of view, by 


*SIZE AND DOLLAR VALUES OF TRUST 
FUNDS HELD IN 43 CONNECTICUT 
BANKS (24 STATE - 19 NATIONAL) 


As reported in 1939 Survey by Connecticut 
Bankers Assn., Trust Division. 


No. Amount 

_ 934 $387,707. 
$1,000 to $5,000 _ 1290 3,590,333. 
$5,000 to $10,000 _.. 918 6,979,865. 
$10,000 to $25,000 _. 1334 23,455,095. 
Over $25,000 _...... 2599 335,530,265. 


Under $1,000 


. 7075 


Total $369,947,264. 


investing small trust account funds in 
United States Government Bonds and 
Government Savings funds or by deposit- 
ing such funds in savings accounts or by 
investing in savings, building and loan 
and cooperative bank memberships. Se- 
curity of principal certainly has been 
gained but at the expense generally of 
current income. What these banks have 
in effect accomplished by this policy is 
the investing of these funds in invest- 
ment ‘“‘pools” operated by the United 
States Government, the savings banks, 
and the savings, building and loan and 
cooperative banks. 

South Australia, England and Canada 
have followed the lead set by New Zea- 
land and have established public trust 
offices or public trustees which have been 
extensively used to the apparent bene- 
fit particularly of people of moderate 
means. The idea does not seem to have 
in any way developed in this country 
that a similar organization might be 
established in each state by the coop- 
erative efforts and under the cooperative 
management and control of the local 
institutions. Realizing that under a 
socialized economy drastic inheritance 
taxes will be used not only to raise rev- 
enue but to prevent undue concentrations 
of wealth and for its redistribution, the 
desirability and necessity of handling 
moderate sized accounts are obvious. 





Centralized Facilities 


Careful study has shown that “the cost 
of operating a trust account is governed 
mainly by the number and type of in- 
vestments in an account.”* The common 
fund principle appears to offer the most 
promise of both reducing costs and of 
providing better service. Extension of 
the common trust fund principle will un- 
doubtedly make it possible for additional 
banks—including many in moderate sized 
localities—to engage in the trust busi- 
ness. But methods of operation or organ- 
ization must be devised which will serve 
the estates of the general public located 
in communities and areas in which there 
are no trust institutions or trust depart- 
ments.** 


“Guide to Trust Fees; 1940. 

**Some 19.647 of our people live in cities and 
communities whose populations range from 50,000 
down to 2,500 persons while 57,245,573 or 43.5% 
of our people live in communities of less than 2,500 
inhabitants. 





Careful management 
conservative 
policies 
and strict 
adherence to 
sound banking 
principles 


since 1886 
* 


FIDELITY TRUST COMPANY 


341-343 FOURTH AVE. PITTSBURGH 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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It is doubtful, however, whether many 
of the small banking institutions of this 
country should attempt to engage inde- 
pendently in the trust business. Crea- 
tion of a state or regional organization 
similar to The Public Trust Office in New 
Zealand, which could cooperate with 
these banks, would be a way of making 
trust services available to those people 
who live in communities too small to 
support independent trust departments 
or institutions. For even fully equipped 
banks to be so extensively available 
would seemingly necessitate some type 
of branch banking or agency system sim- 
ilar to that used by the insurance com- 
panies in securing business, and prob- 
ably require standardized trust agree- 
ments under which the trust institutions 
would either be given complete discre- 
tionary powers or else would agree to 
provide certain definite services in much 
the same manner as life insurance com- 
panies now do under optional settlement 
plans. The branch or agency offices 
would be able to make personal contact 
with the public while the central bank 
could specialize in the managing and in- 
vesting of trust funds. 


The possible alternative is a Public 
Trust Bank established in each state by 
the banks in that state. Such a bank 
could be organized along the lines of 
organization of our mutual savings 
banks. This central state bank could be 
given trust powers under the rules and 
regulations as set forth by the Board of 
Governors of the Federal Reserve Sys- 
tem, the member banks would act either 
as its agents or as co-executors, co-trus- 
tees or in other co-related capacities han- 
dling the personal details which are one 
of the main values of trust service. The 
division of trust fees would, of course, 
be determined by the services each bank 
performed. 


Standardization 


Through such a Bank it would be pos- 
sible to develop certain standardized will 
forms, agency and trust agreements 
which could be used by all the member 
banks, and would greatly simplify the 
scope of services rendered, and make pos- 
sible economies and uniformity of opera- 
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tion. No attempt would be made to fur- 
nish the “luxuries” of trust services to 
people who had no real need of them, and 
could not afford them. Emphasis would 
be placed upon the value of the exercise 
of discretion which could be given the 
Public Trust Bank and member bank, 
and not upon the number of unusual ser- 
vices which might be performed. 


Undoubtedly certain services of such 
a bank might be useful and made avail- 
able to banks and trust institutions which 
were large enough to operate independ- 
ently. It is entirely possible that many 
banks would be interested in making use 
of a highly developed research division 
which this type of institution should 
develop. 

Should the Government take an active 
interest in providing trust service for 
the general public, it probably would 
pattern its organization along lines sug- 
gested by The Public Trust Office in New 
Zealand and The Public Trustee’s offices 
in England and Canada. It might even 
combine providing trust services with its 
Social Security, Old Age Assistance and 
other federally sponsored insurance and 
related plans. There is a considerable 
school of political thought that the peaks 
and valleys of economic activity may be 
leveled out by such governmentally oper- 
ated “insurance” organizations which 
stand ready to pump the “life blood” cap- 
ital out into the public’s hands whenever 
our system shows symptoms of flagging. 
The trust business based upon the ac- 
cumulation of resources and capital 
would, under a managed economy, be of 
vital interest to a government. For this 
very reason, our government may, should 
the trend toward a managed economy 
progress, take an active interest in some 
such organization as a Public Trust Of- 
fice which will both serve the general 
public, and at the same time make pos- 
sible the marshalling of long time in- 
vestment capital for those enterprises in 
which the government engages. 


Mid-Continent Trust Conference Off 


The Mid-Continent Trust Conference, 
sponsored by the A.B.A. Trust Division and 
Scheduled to be held in Chicago on October 
29 and 30, has been cancelled. 


Trust Business Opportunities 


Let us not overlook the possibilities in 
the field of trusts presented by present con- 
ditions. All forms of taxes pertaining to 
the individual, especially Federal estate, gift, 
and income taxes, are not only going up but 
are also becoming more complex. Never 
before has intelligent estate planning been 
so imperative for persons with wealth. 
Never before has the corporate fiduciary 
had such an opportunity for real service. 


—W. A. McDonnell, exec. vice pres., Com- 
mercial Natl. Bank, Little Rock, in 
“Convention-in-Print” issue of Bank- 
ing. 





NOW IN PREPARATION 
10th edition 


DIGEST OF IMPORTANT 
CHANGES IN FEDERAL 
TAXES 


(AVAILABLE SHORTLY AFTER PASSAGE 
OF 1942 REVENUE ACT) 


Trust officers and publicity directors of banks, 
Chambers of Commerce, accountants, and busi- 
ness organizations are placing orders NOW for 
this informative tax folder. 


New taxes will cut deeper, reach further, 
and require more explanation than ever be- 
fore. You will render a real service by 
distributing this useful folder—by mail— 
over the counter—with statements—to de- 
positors, customers, staff, and private mail- 
ing lists. 


Ten pages in a convenient mailing or pocket 
size including title page imprint and special 
advertising back page. 

Write now for 1941 sample and 1942 price 
list. Prepublication discount available up 
to one week after President signs tax bill. 
Also, exclusive representation in certain 
cities. 


TAX PUBLICATIONS CO. 


53 State Street Boston, Mass. 





Advertising for Results 


Seven basic principles for successful 
advertising copy, plus a result-getting 
formula for successful direct mail were 
described by Richard Manville, Director 
of Research, Donahue and Coe, New 
York advertising agency, at the Insur- 
ance Advertising Conference meeting on 
September 15th. Advertising men in the 
general insurance field have a unique op- 
portunity to confound their critics pro- 
viding “their advertising showed results, 
not opinions, as to its merits, but you 
must face the facts as to what happened 
when you spent your money, instead of 
hoping or secretly worrying whether 
anything happened. Keep records as to 
what is happening for the advertising 
dollar. Since many of you can’t prove 
you are doing a good job, you end up 
with tiny advertising budgets, being un- 
appreciated advertising managers who 
must sometimes even combat openly hos- 
tile top executives. You have not yet 
sold management in a good many cases 
because you yourselves are not yet sold 
on what advertising can do for you,” Mr. 
Manville concluded. These basic princi- 
ples uncovered themselves in a pattern of 
response to successful advertisements and 
are the same for direct mail or magazine, 
newspaper or outdoor or radio, insurance 
or financial, mail order or institutional: 


1. They are correctly geared to the right 

customer market ... at the right time 

2. They give the consumer information 

or goods or service the consumer 
wants 

. They are relevant and attract atten- 
tion in terms of the product 

. They are specific 

. They are believable ‘ 

. They offer satisfaction at minimum o 
little cost 

7. And at little bother or effort on the 

part of the customer. 

Successful mailing pieces, he remark- 
ed, followed the old simple rules to 
Picture (a benefit), Promise (customer 
benefit satisfaction), Prove—what you 
say is true, and Push—towards action 
and ask for it. 


Mail order advertisers have found the 
following formula to be of invaluable help 
in preparing mail sales literature: 
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1) Consumer self-interest headline, or 
running question 

2) Enlargement of promise contained 
in headline 

3) Definition of product 

4) Success story of satisfied customer 

5) Testimonials or endorsements by au- 
thorities 

6) An extra added attraction or special 
feature 

7) Reassurance as to value for money 

8) Urge to action plus either (a) pro- 
mise of gain, and/or, (b) threat of 
loss. 

9) Reiteration of running headline ap- 

peal in a Post Script. 


*See forthcoming Harper book, ‘Advertising 
and Sales Results and How to Get Them.” 


Deductions for Advertising 


Commissioner Guy T. Helvering has is- 
sued an official statement of the policy of 
the Bureau of Internal Revenue regarding 
the deduction of advertising expenses for 
tax purposes. The Commissioner’s state- 
ment in part follows: 


“To be deductible, advertising expendi- 
tures must be ordinary and necessary and 
bear a reasonable relation to the business 
activities in which the enterprise is engaged. 
The Bureau recognizes that advertising is 
a necessary and legitimate business ex- 
pense so long as it is not carried to an 
unreasonable extent or does not become 
an attempt to avoid proper tax payments. 


“In determining whether such expendi- 
tures are allowable, cognizance will be 
taken of (1) the size of the business, (2) 
the amount of prior advertising budgets, 
(3) the public patronage reasonably to be 
expected in the future, (4) the increased 
cost of the elements entering into the total 
of advertising expenditures, (5) the intro- 
duction of new products and added lines, 
and (6) buying habits necessitated by war 
restrictions, by priorities, and by the un- 
availability of many of the raw materials 
formerly fabricated into the advertised pro- 
ducts. 

“A reasonable expenditure for advertise- 
ments including the promotion of Govern- 
ment objectives in wartime, such as conser- 
vation, salvage or the sale of War Bonds, 
which are signed by the advertiser, will be 
deductible provided they are reasonable and 
are not made in an attempt to avoid proper 
taxation. 
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Trust New Business Column 


ACK in May, this column discussed 

the effect of recent legislation con- 
cerning individual fiduciaries called into 
service. You may recall that there was 
some serious question in the minds of 
certain trust men with whom we had 
talked about the matter, as to whether 
such legislation provided trust institu- 
tions with an opportunity for obtaining 
new business. At that time, we con- 
cluded with the “original” thought that 
“it will be interesting to watch further 
developments.” 


Well, there are two very recent devel- 
opments on which we’d like to comment. 
In our August issue, Guy Newhall pre- 
sented his version of a model statute on 
“War Emergency Fiduciaries.” Believ- 
ing that, aside from the interests of cor- 
porate trustees, such legislation was 
eminently desirable, we sent reprints of 
the article to appropriate legislative and 
bar association committees in all the 
States except the four (New Jersey, 
New York, Pennsylvania and Rhode Is- 
land) in which we know the matter has 
been covered by statute, suggesting that 
the subject be considered for action in 
their respective jurisdictions. The re- 
action (replies have been received from 
35 states) has been amazingly favorable. 


But the point we want to make here is 
this, and it has two aspects. In several 
States, the matter has been referred to 
committees on banks and trust compan- 
ies, while in another the opinion was 
expressed that “there will be much op- 
position to your proposed legislation for 
the reason that there is a great deal of 
feeling about the Trust Companies. This 
legislation might be expected to make 
further inroads on the profession under 
the guise of ‘emergency’.” We would 
like to publish our reply to that letter 
but space forbids. Anyway, the impli- 
cation is clear: some groups, at least, 
believe there is an opportunity for trust 
institutions in this field. 

The second of the developments men- 
tioned above is a recent advertisement 
by the Equitable Trust Company of Wil- 
mington, Del. (reproduced in part here- 


with) which, in a most effective yet dig- 
nified and ethical manner, cites the need 
for corporate fiduciary service as a re- 
sult of individual trustees’ being re- 
quired to “relinquish their trust duties.” 
Proceeding, the ad admits that “trust 


Time to change 


the guard 


RESPONSIBILITIES change hands rapidly in wartime. For instance, 
every day, more men lock up their desks co accept new assignments 
away from home, for a country at war. Among them are individual 
trustees who will, of necessity, relinquish their trust duties. 


But their work must continue. It calls for unquestioned financial 
responsibility, the “know how” that develops only with long experi- 
ence, and full timie availability under any and all conditions. 


companies have felt and will continue to 
feel the war’s drain on man power,” but 
“they have steadily been building re- 
placements.***” Further on it says: 
“Neither prophets nor seers . ... laying no 
claim to infallibility (we like the sen- 
sible, precautionary modesty) ... this 
specialized group will welcome an op- 
portunity to talk over, with you and your 
attorney, the estate problems that now 
confront you.” 

How about some comments on this 
subject from the audience? 

* * *% 


TRUST REPORT 
TO STOCKHOLDERS 


VERY time we see a report to stock- 
holders of Canadian or English or 
Australian trust companies, we wonder 
at the great opportunity which most 
American institutions miss to tell their 





376 


story to this, their most logical group 
of trust prospects. We have just re- 
ceived the 64th annual report of The 
Trustees Executors and Agency Co. Ltd. 
of Melbourne and Sydney, Australia’s 
pioneer trustee company. It devotes six 
full pages to outlining its functions and 
services, its scale of charges, and a com- 
parative table setting forth the advan- 
tages of appointing the Company in pre- 
ference to an individual. 

With the season for annual reports 
rapidly approaching, trustmen ought to 
exert every effort to see to it that full 
advantage is taken of the occasion to in- 
clude therein strong appeals for trust 
business. The present state of the world 
creates an unprecedented opportunity for 
the development of such business. It is 
not enough to tell your stockholders that 
you are empowered to act as executor, 
trustee, custodian, etc., or that the trust 
department has shown a satisfactory 
growth. Tell them why your bank should 
be appointed, and what it would cost 
them. Give them some idea as to your 
policies and practices. 

Gilbert Stephenson has for some years 
now been preaching the advantages of 
the “Official Pamphlet,” which is essen- 
tially what we have been describing. A 
very few institutions have prepared and 
adopted them, and the Illinois Trust Di- 
vision has sponsored a state-wide model. 
This is an excellent medium for getting 
your bank’s trust story across to all 
groups of prospects. For the present, 
you might make a start in the right di- 
rection with the annual report. After 
that is out of the way, you might “get 
going” on the “Official Pamphlet” idea. 
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SOME THINGS WE LIKED: 


“My will is up-to-date ...Is yours? 
—That’s the message on an attractive 
desk sign recently prepared by the Cali- 
fornia Bank of Los Angeles (see cut). 

“Mobility and Co-ordination’—Play- 
ing on two factors that prove so vital on 
the battlefield, The Public National Bank 
& Trust Co. of New York points out in 
its current “Trust Thought of the 
Month” how mobility and co-ordination 
are likewise important elements in es- 
tate planning. 

“Who will pay your Inheritance 
Taxes?” — This frequently overlooked 
question will become more and more im- 
portant as exemptions are lowered (and 
perhaps rates raised next year). The 


Fidelity-Philadelphia Trust Co. is dis- 
tributing a folder showing how failure 
to indicate the source of death tax pay- 
ments may seriously upset estate plans. 


MacNeill Heads Trust Group 


After 17 years of leadership, Edgar B. 
Landis, trust officer of the Chemical Bank 
& Trust Company, has retired as Group 
Leader of the Personal Trust Round Table, 
New York Chapter, A. I. B. The leadership 
of the group for the coming year has been 
accepted by Earl S. MacNeill, trust officer 
of The Continental Bank & Trust Company, 
who is a member of New York Chapter’s 
Board of Governors. Mr. MacNeill is a well-- 
known author on trust subjects, having writ- 
ten articles for Trusts and Estates and 
other publications, and addressed several 
conventions in recent years. He is a mem- 
ber of our editorial panel on estate plan- 
ning. 


NEW BUSINESS IN THE TRUST 
FIELD—Albert Journeay, writing ‘in the 
October Banking points to the increasing 
opportunities for banks in trust services 
and importance of such income in face of 
declining profits from commercial business. 
Several leading trust men in interviews 
cited hazards of both individual fiduciary 
and estate owner, due to absence in service 
or preoccupation in business, and growing 
appreciation of experienced management as 
accounting for increases reported in trust 
new business where message has_ been 
properly put before public. 
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War’s Effect on Estates and Trusts 


Suggested Will Clauses and Statutory Changes 


J. SEYMOUR MONTGOMERY, JR. 
Member of New York and New Jersey Bars 


VER since December 7, 1941, attor- 

neys and trust men have been giv- 
ing earnest thought to estate and trust 
problems arising out of this country’s 
war activities. As time passes, more 
and more of these problems suggest 
themselves. Discussion of several of 
them has already appeared in print, 
and consequently some of the thoughts 
herein expressed are not new. It was 
thought worthwhile, however, to at- 
tempt at this time to review the prob- 
lems (and their possible solutions) that 
have so far come to light, as well as to 
suggest one or two thoughts which the 
writer has not yet seen discussed in 
print. 

The estate and trust problems arising 
out of the war may be conveniently di- 
vided into two categories:- (a) prob- 
lems for the consideration of those 
whose wills have not yet taken effect 
and those about to create living trusts, 
and (b) problems for the considera- 
tion of fiduciaries of trusts and estates 
already in existence. Generally speak- 
ing, the solutions of the problems under 
category (a) appear to be found in new 
will clauses and the solutions of the 
problems under category (b) seem to be 
found in statutory amendments. 

In order to cover the field of inquiry 
thoroughly, it must be asked—“What 


can the war do (1) to upset inchoate 
testamentary plans, and (2) to affect 
adversely the administration of estates 
and trusts already in being?”—and— 
“How can these undesirable results be 
avoided?” It would seem to make for 
clarity to subdivide this discussion in 
accordance with categories (a) and (b) 
above mentioned. 


Problems of Persons Still Living 


1. HE prospective co- or sole 
trustee, or the prospective sole 

executor may go to war. In such an 
event the administration of the estate 
or trust comes to an end if the activi- 
ties of the absent fiduciary are such as 
to prevent him from attending to any- 
thing but his military duties. This is 
true even in the case of one of two or 
more co-trustees, for trustees are sup- 
posed to act only jointly and, at least 
in legal theory, one co-trustee cannot 
carry on the administration of the trust 
alone. This problem has been taken 
care of by statute in only four states 
(Rhode Island, New York, New Jersey 
and Pennsylvania).* The statutes vary 
to some extent, but they do grapple with 
the problem. Some of them appear to 


*See April 1942 Trusts and Estates 429, for sum- 
mary of provisions. 
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contain excellent solutions.** In states 
where there is no such statute, persons 
having wills nominating individuals 
subject to military service or likely to 
volunteer would do well either to elim- 
inate the nomination of such persons as 
fiduciaries, or to insert a clause in the 
will providing for substitution or for 
the carrying on of administration by the 
co-fiduciary. 


2. The prospective co- or sole trus- 
tee, or the wprospective sole executor 
may be “missing in action.” This again 
would create a tremendously difficult 
situation. The missing fiduciary might 
be dead but, again, he might only be 
lost or taken prisoner. Some of the 
statutes mentioned above may be 
broad enough to cover this type of sit- 
uation, although the strong inference 
of death would make the application of 
any of these statutes a delicate opera- 
tion indeed. Most of them call for 
temporary substitutes for the fiduciary 
in military service. But if a fiduciary is 
actually dead, the law requires a perman- 
ent substitute. Some statutes long in 
effect provide for the removal of an 
absent fiduciary but there is doubt 
whether these would be useful or desir- 
able here. The person whose will today 
contains the threat of such eventuality 
should forestall difficulty by signing a 
new will or making a codicil with an 
appropriate clause, permitting the sur- 
viving fiduciary to carry on or provid- 
ing for a named substitute or machin- 
ery for appointing a substitute. 


3. The prospective testator may be 
“missing in action.” There is the nec- 
essity for carrying on the missing per- 
son’s financial and property affairs until 
such time (and it might be a long time) 
as his death is either actually or legal- 
ly established or actually disproved. 
Then there is the problem of fixing the 
time when, in the absence of actual 
proof, he may be legally presumed to 
be dead. It is doubtful if the statutes 
which deal with the care of the proper- 
ty and finances of a person who has 
disappeared would take care of this 


**See Aug. 1942 Trusts and Estates 183, for sug- 
gested model statute. 
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problem. New statutes, applicable only 
to those in military service, might well 
be patterned upon statutes for the cus- 
tody and care of the property of insane 
persons. It is doubtful if any will clause 
could be devised which would be of assis- 
tance here. 


There are, of course, statutes in most 
states which provide that, after a certain 
lapse of time, a person who has disap- 
peared may be declared legally dead. 
However, in the case of a person “miss- 
ing in action,” it does not seem desirable 
to have any definite fixed period deter- 
minative of the right to institute the pro- 
ceedings. Many service men “missing 
in action” will be found at the end of the 
war to have been imprisoned by the 
enemy and will return within a reason- 
able time after the cessation of hostili- 
ties. The war may continue for another 
eight or ten years, or more. On the oth- 
er hand, the war may end in a year or 
two and in this case, if a soldier should 
not return within a reasonable time, the 
presumption of his having been killed 
will be extremely great. In such a case, 
it would seem unfortunate to have to 
wait for a period of anything like seven 
years (the usual period) in order to pro- 
bate his will and settle his estate. It is, 
therefore, suggested that the statutes 
permitting the declaration of persons as 
legally dead be amended so that, in the 
case of persons in military service, the 
period of time will commence to run with 
the end of hostilities and that not more 
than a year, or possibly two, thereafter, 
may be required to elapse before com- 
mencing the proceeding. Such a statute 
would be practicable, however, only if 
there were statutes adequately providing 
for the care of the finances and property 
of persons “missing in action” during 
the time when their fate was uncertain.* 


4. A beneficiary or legatee is reported 


“missing in action.” ‘“‘Testators” may 
take care of this situation to some ex- 
tent by changing their wills so as to pro- 
vide for gifts over in such eventuality, 
but one would have to be cautious about 
running afoul of the rule against per- 


*See McGarey, “Interim Provisions for Depen- 
dents of Missing Persons,” Sept. 1942 J'rusts and 
Estates 281. 
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petuities in preparing such a clause. 
Other clauses suggest themselves, such 
as an authortiy to the executor to hold 
the legacy of any beneficiary or legatee 
for a stated or determinable period of 
time, in the hope that the missing bene- 
ficiary or legatee might turn up. An- 
other clause, suggested by a trust com- 
pany, bars any legatee who cannot be 
located if no notification is received by 
the trustee within thirty days from the 
publication of a notice. There is prob- 
ably little that can be accomplished on 
this problem by statute, because it is pri- 
marily a problem of determining the 
testator’s wishes as to what is to be 
done where a’ beneficiary or legatee is 
reported “missing in action,” and no 
determination as to whether he is liv- 
ing or dead can be made for some time. 


In the case of trust life beneficiaries 
reported missing in action, a will clause 
might provide that the trustee was to 
accumulate the income until it was defin- 
itely determined whether the life bene- 
ficiary was alive or had perished. In 
some states statutory changes would un- 
doubtedly have to be made, or else such 
a clause would constitute an invalid ac- 
cumulation of income. 


5. The will may be destroyed before 
the death of the prospective testator. 
This problem is, of course, present in 
peace as well as in war time, but, parti- 
cularly in metropolitan centers on the 
country’s seaboard, this hazard has 
doubtless increased in degree to some ex- 
tent. A poor safeguard against this 
hazard is the making of duplicate wills, 
for in most states both duplicate copies 
have to be produced, as together they 
constitute the will. If one is missing, 
the other cannot be probated. Of course, 
many states have statutes permitting the 
probate of a copy of a will if the pre- 
sumption that the original was destroyed 
by the testator with the intention of re- 
voking it can be clearly overcome. Some 
modification in these statutes nullifying 
or reversing the presumption in case of 
inability to locate an original will which 
was in safekeeping in an area or section 
which had been under enemy fire, would 
facilitate the probate of copies of wills 
which were destroyed as the result of 


Inland 
Safekeeping 


for Your 
Valuable 


Documents 


Banks and trust com- 
panies on both coasts are giv- 
ing serious thought to the 
question of transferring valu- 
able documents inland for 
safekeeping. If this is your 
problem . .. we suggest that 
you consider our services 
under a safekeeping or agency 
agreement. 

Chicago Title and Trust 
Company’s experience with 
safekeeping of valuables is 
unsurpassed in the Middle 
West. In our vaults are de- 
posited the records that form 
the basis for guaranteeing title 
to Chicago real estate. The 
oldest of these documents 
antedate the great Chicago 
Fire when all other real estate 
records perished. We offer 
you our facilities as well as 
full co-operation on all your 
fiduciary matters in Illinois. 


CHICAGO 
TITLE & 
TRUST 
COMPANY 


ae ee 
oe ee 


e 
OR gS 
(EERSTE EES FS FS wes 


PERE IOS cpa 


Srey. 
anit f 


69 WEST WASHINGTON ST. 


CHICAGO 


Business Established 
in 1847 





380 


enemy action. Possible military opera- 
tions should be borne in mind when sel- 
ecting a place of safekeeping for one’s 
will. 


6. Estate or trust property may be 
destroyed or damaged by military action. 
A person whose will has not yet taken 
effect might think it advisable to include 
some clauses giving his executors and 
trustees clear power to comply with all 
the requirements of civilian defense and 
military authorities, and to expend funds 
necessary to obtain the maximum rea- 
sonable protection for estate and trust 
property. In the absence of such clear 
provisions, some executors and trustees 
might doubt their powers, for example, 
to take out war damage insurance, buy 
civilian defense equipment or make 
structural alterations for blackouts and 
to protect tenants and other occupants of 
real estate from the effects of an air 
raid. Legislative committees might sur- 
vey their state statutes to see if any 
legislation helpful in the solution of this 
problem could be passed. 


7. The problems raised by inflation 
and other economic disturbances. These 
make it all the more urgent that fiducia- 
ries should be given a wide latitude of 
discretion in handling investments. Any 
wills not yet in effect should be reviewed 
carefully with a view to broadening, if 
necessary, the fiduciary’s discretionary 
powers. In these times, no man has the 
wisdom to foresee circumstances likely to 
confront his executors or trustees six 
years or even six months from the date 
of his death—even if it were tomorrow. 
Particular attention to these problems 
should be given by “testators” wholly or 
partially owning small businesses where 
the fiduciary is apt to have to carry on, 
or help carry on, the business after the 
testator’s death. Priorities, shifts in 
labor reserves and other unpredictable 
forces may close up a small non-essential 
business almost overnight. 


Some mention in connection with these 
problems should also be made where an 
annuity trust is contemplated. The wis- 
dom of setting up an annuity type of 
trust under the threat of inflation may 
be seriously questioned. 
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Problems Where Trust or Estate is 
Already in Existence 


HE solution of these problems must 

depend solely on the passage of ap- 
propriate legislation and the extention 
of case law where possible. Most of the 
problems above discussed which require 
the consideration of persons still living 
are to be met also by the fiduciaries of 
those persons who have already died or 
set up irrevocable trusts. 


1. The co- or sole trustee or the sole 
executor goes to war. As has been men- 
tioned, four states have provided sta- 
tutes dealing with this problem. The 
consideration of similar ‘legislation in 
other states by bar associations, probate 
court committees, judges and legislators 
is urgently recommended. The damage 
that an estate or trust may suffer and 
the hardship that the beneficiaries may 
have to bear if administration cannot 
proceed because of the absence of a fiduc- 
iary, should be avoided. 


2. The co- or sole trustee or the sole 
executor is “missing in action.” As sug- 
gested in the same numbered paragraph 
above, there is some question whether 
the statutes providing for temporary 
substitutes. would accomplish the desired 
result. In states where no legislation at 
all on this subject has been passed, this 
problem should be considered in con- 
junction with the problem of the fiduc- 
iary who goes to war but whose where- 
abouts is known. 


3. A beneficiary or legatee is ‘‘miss- 
ing in action.” <A statute might well 
provide that, unless the will otherwise 
clearly states, the fiduciary should con- 
tinue to hold and manage the missing 
beneficiary’s or legatee’s share of the 
estate until he was declared legally dead. 
The fiduciary should also be permitted to 
institute proceedings to that end after 
the lapse of a given fixed period of time 
or after the lapse of a certain period of 
time following the peace, in order that 
any beneficiary held by the enemy as 4a 
prisoner would be given ample opportun- 
ity to return and claim his share of the 
estate. The statute should also provide 
for publication or mailing of notice to 
relatives, military and consular author- 





ESTATE PLANNING 


ities, and any others who might be in a 
position to know or find out about the 
missing person. 


4. Estate or trust property is de- 
stroyed or damaged by military action. 
As suggested in paragraph 6 of the first 
branch of this discussion, the amount of 
statutory assistance that can be rendered 
would depend on the present state of the 
law in each particular state. 


5. Inflation and other economic dis- 
turbances. Consideration might be given 
to statutes authorizing fiduciaries to dis- 
regard instructions, and to exceed the 
powers, contained in the will. In some 
cases, such authority has been given by 
the probate court, but this judicial power 
has been very sparingly exercised, and 
a statutory basis for such action would 
probably be helpful. The statutes could 
be so drawn as to limit the right to 
disregard instructions and exceed powers 
except where consented to by all adult 
beneficiaries or where leave of the court 
is obtained. 


6. The records of the fiduciary or of 
the court are destroyed. No really satis- 
factory safeguard against this threat 
suggests itself, except possibly the keep- 
ing of duplicate records by all fiduciar- 
ies and by all courts. The duplicate re- 
cords should, of course, be stored away 
from the areas most likely to be subject 
to military attack, preferably in rural 
areas centrally located and least likely 
to suffer military damage. This, of 
course, would add materially to the over- 
head cost of the fiduciary and to the 
cost of administering the courts. Some 
consideration in this connection might 
be given to microfilming records, as this 
procedure is fast and involves little stor- 
age space. Where the keeping of dupli- 
cate records in another place appears out 
of the question, particular care in the 
storing and safeguarding of original 
records should be exercised, with the 


possibility of military action in mind. 
* * * 


O discussion of the war’s impact on 
wills and estates would be complete 
without some mention of problems aris- 
ing out of various pieces of war 
legislation passed by the Congress and 
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regulations issued by government agen- 
cies. The Soldiers’ and Sailors’ Civil 
Relief Act recently amended, the Treas- 
ury Department’s blocking of the trans- 
fer of funds to or from aliens and to or 
from citizens residing abroad, the O. P. 
A. Regulations putting a ceiling on rents 
in defense areas, are examples. These 
measures and others have affected and 
will affect further the administration of 
trusts and estates. Considerations of 
space do not permit, however, a detailed 
discussion of problems arising out of the 
passage of these measures. 


Today, with war conditions in effect, 
those concerned with trust and estate 
work — judges, legislators, attorneys, 
trust officers and insurance men—should 
give thorough and systematic study to 
the above and other problems that may 
suggest themselves. Persons having 
wills should take it upon themselves to 
make a special review with these war 
problems in mind. It is all the more 
urgent now for attorneys to remind their 
will clients that a general will review 
seems in order.* 


*Attorneys may properly do this under opinions 
of the Ethics Committees of the American Bar 
Association, the Bar Association of the City of 
New York, the New Jersey Bar Association, and 
possibly others. See “Servicing of Wills’’ by the 
author of this discussion in Trusts and Estates for 
May 1941. 


Preserving Proof of Motive 


A recent interesting case has held that an 
executrix may bring an action to perpetuate 
testimony of certain witnesses to the mo- 
tives of the decedent in making gifts, where 
the personal representative anticipates a 
claim by the government that the gifts were 
made in contemplation of death. (See Ernst, 
U. S. Dist. Ct., S. D. Cal., Central Div.) 
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Institute on Taxation 


New York University will sponsor an In- 
stitute on Federal Taxation from November 
30 to December 11 to meet the needs of 
attorneys, accountants, corporate officials 
and trust officers whose work is largely 
concerned with tax matters. Scheduled to 
meet for the ten-day session after the de- 
tails of the new Federal tax law have been 
completed by Congress, the Tax Institute 
program will be conducted by a Committee 
composed of J. K. Lasser, tax authority and 
lecturer in the Division of General Educa- 
tion; Dr. Rufus D. Smith, provost of New 
York University; Harry J. Rudick, lecturer 
on taxation at the University’s School of 
Law, and Paul Studenski, professor of eco- 
nomics in the University’s School of Com- 
merce, Accounts, and Finance. 


Sessions will be held afternoons during 
the ten-day period. 


—_———0 


Hospital Fund to Bank 


The First National Bank of Orlando, 
Florida, has accepted the trusteeship of Or- 
ange General Hospital Foundation Fund, a 
permanent endowment fund created by Or- 
ange County Hospital Assn., one of the first 
of its kind among Florida hospitals. 


Initial deposit in the trust amounted to 
$10,000. The trust department of the First 
National is empowered to accept succeeding 
gifts. Income will be paid to the Founda- 
tion Fund Committee for disbursement in 
accordance with the terms of the trust. In 
announcing the establishment of the fund, 
William J. Mullin, president of the hospital 
association, stated: 


“In order to preserve the principal of this 
important fund and insure its proper ad- 
ministration in accordance with the wishes 
of those who may donate, the fund has been 
placed under the protection and guidance of 
a permanent chartered trustee.” 


The advisory and discussion panel, associated with the Magazine in devel- 
oping material for the Section of Estate Planning, is composed of Henry S. 
Koster, Director, Estate Analysis Company; Earl S. MacNeill, Trust Officer, 
Continental Bank and Trust Company; J. Seymour Montgomery, Jr., Member 
of the New York Bar; George S. Vrionis, President’s Field Staff, Phoenix Mutual 
Life Ins. Co.; all of New York City. The panel is not to be considered as neces- 
sarily endorsing the views expressed in any material appearing herein. 
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Triple Threat to Private Insurance 


Misconceptions of Layman and Management’s Trustee Duty 


DENIS B. MADURO 
Counsel, Committee on Federal Legislation, National Assn. of Life Underwriters 


HE most important of our problems 

is “Does the institution of life in- 
surance have the strength to remain a 
private institution?” The primary ob- 
stacle to the purchase of new insurance 
and to the retention of existing insur- 
ance by the purchasing public is, in my 
opinion, its uncertainty as to the 
strength of the institution of life insur- 
ance to remain a private institution. 
No man will buy the obligations issued 
by any private company if he has any 
question as to the strength of either 
that company or its industry to survive 
the problems of the day. 


We can assume the economic and social 
value of the insurance product. Our big 
problem is the faith of the purchasing pub- 
lic in that value. The purchasing public 
will have that faith if it is given the true 
facts on which to make its decision. If not, 
or if it is misled to accept facts which are 
not true, then it is bound to arrive at 
conclusions which impair its faith in both 
the insurance institution and its product. 
Three presently common misconceptions 
tend to impair the faith: 


1. That the value of life insurance is 
relative to its tax status. 


2. That the cost of life insurance is 
relative to its net spendable income. 


3. That the present relationship of life 
insurance management to the purchasing 
public is that of debtor and creditor. 


The Tax Angle 


Since this misleading information has 
been and is absolutely unnecessary, life in- 
surance has been a prodigal waster of its 
real values. It has often been querulous, 
so we may properly say that it has been a 
petulant prodigal. The prodigal must re- 
turn, and the institution of life insurance 
from within must recall the prodigal. If 
it delays too long, it may be too late to 


These remarks are reconstructed from an ad- 
dress before the 1942 annual meeting of the Life 
Underwriter’s Assn. of the City of New York. 


counteract this wasting of its true inher- 
itances. 


Let’s examine those three situations. We 
will concede that life insurance exempt 
from taxation is better than life insurance 
subject to taxation. Stocks, bonds, mort- 
gages and real estate are not exempt from 
taxation, but does that fact make them 
valueless or cause the purchasing public 
to lose faith in their value? 


Let me give an illustration of life insur- 
ance in action on its own in the personal 
field, in business, and in the estate. The 
purchasing public has to face the personal 
problems resulting from the death of an 
individual, such as the providing of income 
for his widow, for the education of children, 
the payment of the mortgage or lease on 
his apartment, and so on. Life insurance 
offers the purchasing public the opportun- 
ity to provide the required money by pay- 
ing the cost in instalments. The annual 
cost varies from 2 to 5 per cent for each 
$1,000 required, but this cost is paid only 
for a certain number of years, a number 
of years equal to the life of the insured. 
Do you know of any other item of property 
which can so efficiently and economically 
meet those personal problems of death? 


The purchasing public has also to face 
problems affecting business interests and 
resulting from the death of an individual. 
For example, assume that Mr. A and Mr. 
B each own the stock of a corporation and 
desire to provide that, in the event of the 
death of either, the survivor will purchase 
the stock of the decedent for $20,000. Life 
insurance is not the only item of property 
that can provide the survivor with $20,000 
to be used as a purchase price for the stock 
of the deceased, but is the most economical 
and efficient means because the cost will 
be only 2 to 5 per cent each year multiplied 
by the life years of the insured. In addi- 
tion it will provide an investment market 
for that $20,000. Through life insurance 
that $20,000 may be gracefully placed in the 
widow’s hands in periodic instalments of 
interest and/or principal. 





Insuring the Estate 


Further, the purchasing public must face 
the problem of taxation resulting from the 
death of an individual. Assume a federal 
estate tax to be imposed on my estate in the 
amount of $20,000. Assume that during 
my life I anticipated this and placed in a 
safe deposit box $20,000 of cash with a label 
that it was to be used for the payment of 
my federal estate tax. My executor is as 
well off with that $20,000 in cash as if 
I had supplied it through life insurance. 
However, my beneficiaries are not as well 
off. The tax does not have to be paid until 
fifteen months after my death. If the exe- 
cutor invests that $20,000, it must invest 
in securities which will assuredly produce 
the cash when required for the tax pay- 
ment. How much of an interest return can 
you get today on a fifteen months bond? 
A life insurance contract will not only pay 
the federal estate tax but during that fif- 
teen months someone will receive interest 
income of 2 to 3 per cent or more and there- 
fore is worth at least $500 more than 
the $20,000 in cash. 

You cannot say you will not put part of 
your $20,000 of cash into a life insurance 
policy because the proceeds will be sub- 
ject to estate tax, unless you forget that 
all of that $20,000 in cash in the safe de- 
posit box is also subject to estate taxes. 


The Second Misconception 


Current income used to pay the cost of 
life insurance is net savable income. That 
has no relationship to net spendable in- 
come. If the purchasing public does not 
have faith in the insurance institution or 
its product, it certainly will not desire to 
acquire or maintain that product in lieu of 
other types of capital investments, especial- 
ly when it is faced with a reduction in net 
savable income. 


THE MANY 
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Life insurance is a capital investment, 
and its cost is a capital cost, taken from 
accumulated capital or from current capital 
derived from net savable income. 


Trustee Relationship 


The relationship of life insurance man- 
agement to the purchasing public must not 
be a debtor-creditor relationship. There is 
only one true relationship, that of a trustee 
to its beneficiaries. Under no circumstance 
and in no event should the trustee protect 
the trust property for its benefit. 


I have the feeling that a serious gap ex- 
ists in the relationship of life insurance 
management to the purchasing public, that 
life insurance management is forfeiting its 
true position as trustee. I make those state- 
ments for the purpose of strengthening the 
life insurance institution. I do not think 
it wise to wait until they are made by some- 
one whose motive is to impair it. 


The purchasing public believes that life 
insurance management today is taking the 
attitude of compromising with the inevit- 
able. That attitude prevents the trustee 
from protecting its beneficiaries against at- 
tacks made upon them and their trusteed 
property. Who has the right to say what 
is inevitable? 

In recent years important issues have 
arisen affecting the insurance purchasing 
public and their rights. As trustee, it was 
the duty of life insurance management to 
protect the purchasing public on every one 
of these issues. I do not remember the voice 
of the purchasing public relieving the life 
insurance management of its obligation as 
trustee to give such protection. 

When the purchasing public thinks of 
private property, it should be the same as 
when they think of life insurance. Any 
law that impairs the one impairs the other. 
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Trends in Estate Planning 


HENRY S. KOSTER 
Director, Estate Analysis Company, New York City 


SALARY CEILING:- $25,000 PLUS? 


ITLE II, Section 7 of the President’s 
a. Executive Order of October 3, 1942, 
provides as follows: “In order to cor- 
rect gross inequities, and to provide for 
greater equality in contributing to the 
war effort, the Director is authorized to 
take the necessary action and to issue 
the appropriate regulations, so that, in 
so far as practicable, no salary shall be 
authorized under Title III, Section 4, 


to the extent that it exceeds $25,000 © 


after the payment of taxes allocable to 
the sum in excess of $25,000. Provided, 
however, that such regulations shall 
make due allowance for the payment of 
life insurance premiums on _ policies 
heretofore issued, and required pay- 
ments on fixed obligations heretofore 
incurred, and shall make provision to 
prevent undue hardship.” 


Title III, Section 4 of the same Order 
states:- “In order to effectuate the pur- 
poses and provisions of this order and 
the Act of October 2, 1942, any wage or 
salary payment made in contravention 
thereof shall be disregarded by the ex- 
ecutive departments and other govern- 
mental agencies in determining the 
costs or expenses of any employer for 
the purpose of any law or regulation, 
including the Emergency Price Control 
Act of 1942 or any maximum price regu- 
lation thereof, or for the purpose of 
calculating deductions under the rev- 
enue laws of the United States or for 
the purpose of determining costs or ex- 
penses under any contract made by or 
on behalf of the government of the 
United States.” 


At the time of going to press, Eco- 
nomic Stabilization Director Byrnes had 
not as yet issued his interpretive regu- 
lations of the above, which we hope 
when issued will bring clarity to the 
following type of situation which might 
be considered indicative of many. 

A business executive with an annual 
Salary of $50,000 has been investing 


$6,000 per year in life insurance prem- 
iums and has made payments on mort- 
gages and loans of another $4,000. How 
much salary can this man draw; or 
more to the point, how much salary 
can his Company pay him before any 
of it is disallowed as a deduction for 
purposes of corporation income taxes? 
(The penalties provided by the Executive 
Order are levied on the payer of the 
salary.) Translated into a salary com- 
position table, we have the following: 


(a) Basic Allowable Salary 

(b) Life Insurance Premiums _. 

(c) Payments on Fixed Obliga- 
aE eae 


..... $25,000 
6,000 


4,000 


Adjusted Allowable Sal- 
ary, before Taxes on Ex- 
cess over $25,000 

(d) Individual Income Taxes on 
Excess over $25,000 (About 
65% of $10,000) - 


$35,000 


6,500 


Adjusted Allowable Sal- 
ary, after Taxes on Ex- 
cess over $25,000 .- $41,500 

Here are a number of questions which 
we hope will be answered by the regu- 
lations :- 


(a) Basic Allowable Salary—$25,000. 
Does this mean $25,000 net after all in- 
come taxes applicable to this “bottom” 
$25,000 as well as taxes on all income 
in excess of that sum? The foregoing 
illustration was based on the assumption 
that the income tax allowance applies 
only to the payment by the employer of 
a sum sufficient to allow the employee 
to pay the income tax on the excess over 
$25,000 of salary. Under such an in- 
terpretation the employee would sstill 
have to pay his income tax on the basic 
$25,000. Hence, the first $25,000 of in- 
come to the employee would be a gross 
salary to him before income taxes and 
not a net salary after income taxes. 
Therefore, if the employee had to pay 
$8,067 (if married and no dependents) 
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in Federal income tax on his first 
$25,000 of income, the result would be 
that he would have a net income after 
taxes of only $16,933. Most of the pub- 
licity on this subject implies that the 
payment of all of the employee’s income 
taxes on amounts under $25,000 as well 
as on amounts over $25,000 is to be al- 
lowed as additional deductible salary by 
the employer, but the Executive Order 
implies otherwise as to the first $25,000. 
Furthermore, does the term “taxes” in- 
clude State income taxes, and how about 
the Victory Tax, if it is enacted? 


(b) Life Insurance Premiums—$6,000. 
There are many technical questions and 
differences as to life insurance and an- 
nuity policies which could form part of 
the total payments by the employee for 
life insurance premiums. Just what is 
to be included is something that will 
require much further elucidation. 


(c) Payments on Fixed Obligations— 
$4,000. Will this include interest pay- 


ments on all outstanding obligations as 
well as current payments on principal? 
Suppose indebtedness has been liquidated 


in the past in fluctuating annual 
amounts; will the average be includable 
or will it be the actual amount paid 
during the current year? What kind of 
fixed obligations will be covered—bank 
loans, mortgages, borrowings from in- 
dividuals, unpaid personal bills, etc.? 


(d) Individual Income Taxes on Ex- 
cess Salary over $25,000. How will this 
be calculated? If the taxpayer has 
other income, such as interest and divi- 
dends on securities, will this excess sal- 
ary be taxed on the bottom or on top of 
such other income? How about that 
portion of salary in the above illustra- 
tion, allowed to be drawn to cover the 
$6,500 tax on the excess salary over 
$25,000? As such amount would also be 
subject to income tax, can the tax on the 
tax also be allowed in the salary compos- 
ition? If so, this process could continue 
indefinitely. 

Penalties on $8,500 excess salary. If 
the basic premise of the foregoing cal- 
culations is correct, the allowable salary 
should be $41,500, resulting in an $8,500 
excess. According to Title III, Section 
4, we find the following penalties if the 
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corporation continues to pay the $50,000 
salary: (1) In computing corporation 
taxes, the company can deduct only 
$41,500; (2) in calculating costs and ex- 
penses for maximum prices of products, 
the $8,500 would be excluded; and (3) 
that amount would also be disallowed in 
determining costs on any government 
contracts. It may easily be seen that 
these constitute important penalties. 
*& * * 


SPECIAL RECOGNITION FOR LIFE 
INSURANCE 


N view of its socially desirable attri- 

butes, the Federal Government has 
placed life insurance in a “favored” 
position in relation to other forms of 
investment. This special recognition is 
being further extended under the re- 
cently enacted Economic Stabilization 
Law and the forthcoming Revenue Act 
of 1942. The following is the practical 
manner in which the Government is en- 
couraging investment in life insurance. 


(1) In computing the amount of sal- 
ary a corporation is allowed to deduct 
for corporation income taxes (see pre- 
ceding discussion), an amount is to 
be added to the $25,000 limitation to 
cover annual premiums on life insur- 
ance policies taken out prior to October 
3, 1942. Those individuals who were 
the heaviest investors in life insurance 
in the past will find themselves and 
their families in a preferred financial 
position today and in the future. 


(2) The anti-inflation bill specifical- 
ly permits a company to provide pen- 
sion and insurance benefits for em- 
ployees in reasonable amounts to be 
determined by the Director, and regu- 
lations on this subject will no doubt 
be forthcoming. 


(3) The new Victory Tax, if adopted, 
includes a method whereby certain 
amounts used to pay life insurance 
premiums can reduce the amount of the 
present Victory Tax outlay, without 
waiting for a postwar refund. 

(4) No matter how much other prop- 
erty a person may own at death, $40,- 
000 of life insurance proceeds are ex- 
empt from estate taxes in the present 
Revenue Act and the Senate Bill, if pay- 
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able to named beneficiaries, such as a 
widow, child, trustee, etc. This is on 
top of the regular estate tax exemption 
of $40,000 allowed against other assets. 
Here is a real bargain, for the top $40,- 
000 of a $500,000 estate would be taxed 
at 32.8% if represented by securities, 
etc., but there would be no tax if in 
the form of life insurance proceeds. 


(5) The death proceeds of life in- 
surance (except where the beneficiary 
is a “transferee for value”) are exempt 
from income tax to the beneficiary be- 
cause life insurance death proceeds are 
an indemnification against the loss of 
someone in whom the beneficiary has an 
economic interest. 


(6) The establishment of proper pen- 
sion plans by corporations is particu- 
larly encouraged. A corporation is 
allowed deductions for corporation in- 
come tax purposes for qualifying sums 
deposited under a pension plan, the pen- 
sion trust itself is exempt from taxation 
and participating employees are not 
taxed on their pension benefits (except 
for life insurance portion of premium 
under I.T. 3268) until the benefits are 
made available to the employees after 
they have reached retirement age. 

We have heard much recently about 
people who say they are going to drop 
their life insurance because they no 
longer have enough net income left with 
which to pay insurance premiums. The 
attention of such individuals is directed, 
not only to the foregoing, but also to the 
economic fact that the payment of life 
insurance premiums represents an in- 
vestment out of capital—not out of in- 
come.* Hence, the payment of future 
insurance premiums would mean the 
shift of capital from one property item 
to another. 

* * * 


POWERS OF APPOINTMENT 


HE new Tax Bill makes drastic 

changes in the taxation of powers 
of appointment. There are many tech- 
nical points involved here and all per- 
sons who are either donees of such pow- 
ers or who have given such powers to 
others, should immediately consult their 


“Trusts and Estates, August 1941, p. 177. 


387 


attorneys. It is possible that action may 
be advisable prior to January 1, 1943. 
The importance of this point involves the 
possible saving of an estate tax in the 
estate of the person now holding or who 
may later hold a power of appointment, 
as well as the possible saving of a gift 
tax as to such persons who might validly 
renounce and release such a power prior 
to the first of the year. 


(Opinions expressed herein by Mr. Kos- 
ter are his own and not necessarily those 
of the Estate Analysis Company or 
Trusts and Estates Magazine.) 


a 


Double Tax Pact 


The Bureau of Internal Revenue has just 
made public a protocol entered into in March 
by the United States and Canada providing 
for the avoidance of double taxation and 
the prevention of fiscal evasion in the case 
of income taxes. (See Internal Revenue 
Bulletin for September 21, 1942, at page 4.) 


imu 
inn 
INE 


@?) 





1 Mt a. Sows 
- Se Yeh remem eal 
= =A =A\ FAY 

SS ee * i 

aq i 
4q =<" 


4° ir == 


RICHMOND, VA. 
K THE SAFE EXECUTOR } 





One of the South’s Oldest Fiduciary Institutions 
Qualified to Act in Every Fiduciary Capacity 


MinSER FLOLRAL DEPOT INSURANCE CORPORATION 








388 





Life Insurance Trust Council 
Report 


“Despite the many demands which 
are being made on people in all walks 
of life to perform voluntary services in 
many capacities in a country at war, 
the Life Insurance Trust Council 
movement still continues to flourish,” 
according to the report of the National 
Assn. of Life Underwriters Committee 
on Cooperation with Trust Officers, 
presented at the association’s recent 
annual meeting. Paul H. Conway of 
Syracuse is Chairman. 

“Certain of the Councils are being 
so well conducted that they are defin- 
itely making most helpful contributions, 
not only to the broadening of the knowl- 
edge of their members concerning those 
joint matters in which trust men and 
life underwriters are interested, and in 
the establishment of closer and more 
friendly relationships, but also because 
of the character of their work and mem- 
bership they are rendering a better 
quality of service in the planning and 
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conservation of estates than ever pre- 
viously existed in those communities 
which they serve. Unfortunately, it is 
also true that some of our Councils do 
not have particularly active programs,” 
the report continues. 


“In the hope that definite attention to 
improvement of the character of the 
existing councils might bring them all] 
to a relatively high standard, it was 
determined by Roy H. Booth, chair- 
man of the paralleling committee of the 
A. B. A. and his committee on the one 
side, and our committee, that as a mat- 
ter of policy we would make part of our 
membership in each committee respon- 
sible for furthering the effective ser- 
vices of existing councils. J. Hambleton 
Ober of the Trust Division committee 
and Leonard V. Godline of our own com- 
mittee, have assumed this responsibility. 
During the past year their very worth- 
while efforts have achieved notable re- 
sults along these lines. 


“In the break-down of our committees, 
Raymond H. Hall of the Trust Division 
committee and E. A. Hasek of our com- 
mittee were assigned the task of follow- 
ing through the development work 
necessary for proper organization of 
new councils. New trust councils have 
been organized in the following com- 
munities (as previously reported in 
Trusts and Estates) since our report of 
last year: Indianapolis (December 8, 
1941.) Philadelphia (November 25, 
1941.) Newark, N. J. (Jan. 21, 1942.) 


“We hope that each Life Insurance 
and Trust Council will ponder upon 
what is going to happen to our vast eco- 
nomic machine when the present ener- 
gizing source—government money — 
dries up, as it surely must to a great 
degree, when this war ends. It will be 
all important at that time that reser- 
voirs of money still exist which may be 
tapped and from which may flow the 
dollars necessary to keep industry func- 
tioning while we accomplish the un- 
coupling from a war economy and the 
remeshing of private enterprise to the 
peacetime economic needs, not alone of 
our own country, but of a suffering 
world.” 








THE SMALL TRUST —A LAWYER’S VIEWPOINT 


Suggestions for Reducing Costs in Administration 
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UCH has been written about the 

problem of the small trust, but it 
is uniformly from the angle of the oper- 
ating trust officer. That the “patient” 
has any rights is seldom referred to and 
appears at times to have been completely 
forgotten. It is the purpose of this 
article to consider the small trust situa- 
tion from a detached and independent 
viewpoint. 

Perhaps it should be stated at the out- 
set that the writer, who is not beholden 
in any way to any fiduciary institution, 
is thoroughly convinced of the necessity 
and usefulness of the corporate trustee 
in trusts of all sizes. With existing laws 
on liability of trustees, every individual 
who serves as a trustee is exposing him- 
self to a contingent liability and risk 
entirely out of proportion to the compen- 
sation to be received. Risks of this na- 
ture should be undertaken only by a cor- 
poration which can treat the matter on 
an actuarial basis and set up reserves 
to cover the contingency of surcharges. 

The proportion of small trusts! to the 
total number of trusts in the typical in- 
stitution has greatly increased in recent 
years. In fact, in many instances the 
small trust preponderates to such an ex- 
tent that it becomes the norm. Concom- 
itantly there has come an increased cost 
of handling a trust of any given size. 


The most obvious solution to an in- 
creased cost is an increased charge. Pub- 
lished comment seems fairly well agreed, 
however, that the results to be achieved 
along this line are quite limited. In the 
first place, in many localities the rate of 
compensation is fixed by legislation or 
custom and is extremely difficult to 
change. In the second place, trust depart- 
ment advertising has featured the low 
cost of the service to an extent which 
makes it embarrassing to change the 
fundamental premises of the system of 
compensation. 


This “squeeze” resulting from the in- 
creased preponderance of small trusts 
and increased costs, on the one hand, and 


(1) The conception of what is a “‘small’’ trust 
varies with the institution and the locality, 
but recent research indicates that, for the 
present purpose, any trust of $50,000 or less 
may be considered a small trust. Here, as in 
many other instances in this article, the 
writer is indebted to Robert S. Davis, assis- 
tant trust officer, Lincoln-Alliance Bank and 
Trust Co., Rochester, N. Y., for kind permis- 
sion to use factual data contained in an un- 
published thesis entitled, “The Small Trust 
Account in the Large Trust Institution” (see 
article summarizing thesis in Apr. 1942 Trusts 
and Estates 397). Indeed, without the benefit 
of the splendid work done by Mr. Davis in 
his outstanding thesis, the present article 
could not have been written. The views ex- 
pressed in this article are, however, entirely 
my own. 
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the relative inflexibility of the rate of 
compensation, on the other, has led to 
suggestion of various solutions by oper- 
ating trust men. It is proposed here to 
appraise their relative merits and de- 
merits as they appear to one outside the 
trust fraternity. 


Reduction of Operations 


ABOR saving devices as applied to 

keeping of records, making reports, 
etc., are uniformly valuable. As to these 
“maintenance functions” the opinion has 
been expressed, no doubt correctly, that 
“all large institutions have by now re- 
duced overhead expenses to a minimum 
and there is probably little room for im- 
portant reduction in those expenses in- 
curred in the pure maintenance of per- 
sonal trust accounts.”2 The other func- 
tions of handling small trusts—“opera- 
tive functions’”—include such matters as 
investment of funds, collecting income, 
remitting income, safeguarding and 
housing assets. 

The chief characteristic of the plans 
advanced for reducing the cost of oper- 
ative functions is that the number of 
operations be cut down. Remitting in- 
come costs money, therefore we find 
plans suggested wherein the number of 
remittances is cut down. By the logic 
of the situation annual remittances are 
deemed the best. Naturally, this is from 
the standpoint of the trustee rather than 
the beneficiary. 


Regimenting Investments 


ELECTION of investments costs 
money. Therefore, great effort is 
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made to reduce their number. For ex- 
ample, a plan has been suggested where- 
by the trust institution would segregate 
small trust accounts into groups based on 
size and perhaps other features. The 
institution: would then attempt to bring 
about a uniformity of investments in 
such accounts by disposing of the partic- 
ular investments presently owned and 
reinvesting the proceeds in accordance 
with the requirements of the plan. 

In one such plan, it has been recom- 
mended with respect to all trusts of 
$10,000 or less that they be invested in 
a single government bond or one or two 
savings deposits. It has been further 
recommended in this plan that all trusts 
between $10,000 and $50,000 be handled 
by purchase of as large an amount of 
a single issue of the United States “as 
income requirements would permit,” the 
remainder to be invested in one or more 
of a rigid list of eight high grade cor- 
poration bonds.* 

It is obvious that if recourse is had 
to savings deposits or a single U. S. 
Government issue, the time spent by the 
trustee on the investments is greatly de- 
creased because it is tantamount to aban- 
doning any real investment effort, but 
this is to “throw out the baby with the 
bath.” Likewise, confining investment 
choice to a limited number of “high 
grade corporation bonds,” while it cuts 
the investment effort to a minimum by 
reducing it to a mechanical act that any 
clerk could perform, must also decidedly 
hamstring any effort to “manage” the 
investments. Indeed, any trust institu- 
tion adopting such practices may con- 
ceivably be held liable for breach of 
trust. The law requires a trustee to 
exercise discretion at the time of the 
investment and not at some prior time 
when an arbitrary list is selected.® 

(2) Robert S. Davis, unpublished thesis, p. 8 

(3) An anonymous recommendation reported in 
the unpublished thesis of Robert S. Davis, p. 

(4) e anonymous recommendation reported in 
the unpublished thesis of Mr. Davis, p. 40. 

(5) Compare for example the doctrine that where 
by the terms of a trust a power of sale is 
conferred upon the trustee, it is usually con- 
templated ‘“‘that the trustee exercise discre- 
tion at the time of sale and not at some prior 
time.”” Restatement of the Law of Trusts, 
Section 190, Comment k. The doctrine should 


be similar as to exercising discretion at the 
time of purchase. 
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Danger of Rigidity 


T is obvious that such a rigid list 
| pn changes in market prices of 
various bonds on the list compared with 
other bonds not on the list, but which 
from time to time might be available 
on a cheaper basis. It is hard to see 
how counsel for a trust institution could 
approve the legality of any such plan. 
There is a vast difference in law between 
a rigid list which, if it is to serve its 
purpose in bringing about unformity, 
will be relatively short and infrequently 
changed, and the usual “approved list.” 
The usual approved list is relatively long; 
in fact it should include in theory prac- 
tically all the investments of the par- 
ticular class that are equally desirable, 
whether they be few or many. Even 
with an approved list of the usual type, 
it is the duty of the trustee to have a 
proper officer exercise discretion at the 
time of investment and not delegate it 
to a mere clerk or circumscribe it by a 
rigid rule. 

It is quite possible that practices have 
grown up in connection with “approved 
lists” which lose sight of the technical- 
ities of trust law with the result that the 
trustees following the practice are vul- 
nerable. The rigid list, for the reasons 
above stated, is in an even less defensible 
position. 

The determination in advance to put 
all of the $10,000 trusts in either one 
Government issue or in one or two sav- 
ings deposits is worse than investment 
in a rigid list of bonds. It seems clear 
that this entirely loses sight of the trus- 
tee’s duty to exercise its judgment for 
the benefit of the trust estate.® 


The fact that the result of such a plan 
is to save money for the trust insti- 
tution would be an argument against 
the lawfulness of the plan, since it would 
show that the motivating factor had been 
the private interest of the trustee rather 


—_—_—_—_—_— 

(6) The practice of investing in United States 
Government securities under normal condi- 
tions, where a higher yield could be obtained 
elsewhere, is criticized in comment e. to Sec- 
tion 227, Restatement of the Law of Trusts, 
which states, in part: “. . . by the use of 
care, skill and caution, an investment can 
ordinarily be made which will yield a higher 
income and as to which there is no reason to 
anticipate a loss of principal.” 
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than the protection of the trust fund. 
Nor is it an answer to say that otherwise 
the trustee must operate at a loss with 
respect to management of small trusts. 
The trustee can refuse an appointment 
which it deems unattractive, but once 
it has accepted and until lawfully 
relieved, it must perform its duty as the 
law requires.? 


What About Income? 


AIVING the legal point, let us con- 

sider the practical one of the effect 
on the income yield of the adoption of 
any such policy as outlined above. Does 
anyone suppose that such a change could 
be accomplished without serious diminu- 
tion of income? On the contrary, it is 
expected that the income will be reduced. 
This is tacitly admitted in the portion 
of the recommendation which limits the 
purchase of U. S. Government issues to 
the extent which “income requirements 
permit.” But the “requirement” of the 
law is the best interest of the estate at 
all times.’ <A trustee is not justified in 
“sabotaging” income merely to force all 
trusts which it is handling into a single 
Procrustean bed. It is amazing, too, to 
hear anyone state that merely depositing 
money in one or two savings accounts is 
“investing” the money in the sense of 


(7) “The duty of the trustee to administer the 

trust is not a contractual duty. Even though 
by the terms of the trust the trustee is to 
receive no compensation, he is under a duty 
if he has accepted the trust to administer it.” 
Comment b to Section 169, Restatement of 
the Law of Trusts. 
“The trustee is under a duty to the benefi- 
ciary to administer the trust solely in the in- 
terest of the beneficiary.”” Restatement of 
the Law of Trusts, Section 170. 





eA Virginia institu- 
tion, established in 
1865, with thoroughly 
organized, up-to-date 
trust facilities. 
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performing a trustee’s duty to invest 
funds. 


“Simplified” Account Review 


NOTHER advantage claimed for the 

practice of limiting the number of 
investments for small trusts is that the 
task of “review” is greatly “simplified.” 
Evidently the practice is almost univer- 
sally followed by corporate fiduciaries of 
conducting such reviews at regular in- 
tervals and preserving documentary evi- 
dence that such a review took place.® 
The practice of at least one institution 
with respect to review of the investments 
of certain groups of small trusts is des- 
cribed substantially as follows :1° 


First, the small trusts are divided into 
groups such as, (a) those having cash 
only on hand, (b) those having only cash 
and one item of bonds, (c) those having 
only cash and whole mortgages, etc. 
These are then presented in blocks to the 
Investment Committee, listing in tabular 
form the name of the account, date of 
termination, investment requirements. 
cash balance, security holding, book value 
and market value. The Committee then 
reviews this list in a block after which 
they take action on the group as follows: 


“Accounts reviewed — oe 
by Investment Committee and no recom- 
mendations made for changes at that 
time. Trust Committee previously ap- 
proved recommendations of the invest- 
ments held and/or the purchase of legal 
bonds where cash is available for invest- 
ment. Recommend continuation of the 
established policy of making investments 
in legal bonds in each of the accounts 
until, in the judgment of the officers, 
liquidation is advisable.”™ 


Then the review is mimeographed and 
a copy placed in the record of each ac- 


count. At first blush what could be sim- 
pler than this! It should be borne in 


(9) Compare Comment b to Section 231, Restate- 
ment of the Law of Trusts, which is as fol- 
lows: “The trustee is under a duty to use 
reasonable care to keep himself informed in 
regard to the property which he holds in 
trust, although he is not under a duty to 
watch a stock ticker or to keep himself in- 
formed as to the daily fluctuations in the 
market price as a mere speculator would do.” 

(10) Robert S. Davis, unpublished thesis, p. 55. 

(11) Italics supplied. 
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mind, however, that the simplified review 
is but one feature of a program of sim- 
plified handling of small trust accounts. 
First the investments are to be arbitrar- 
ily confined to a very small list, and then 
by “simplified review” no changes are 
to be recommended! 


Potential Liability 


UPPOSE that it could be shown that, 

in place of representing the bona fide 
judgment of the investment committee 
on each trust, considered separately, the 
recommendation that no changes be made 
was but a part of the program of cutting 
out operations in the handling of small 
trusts; that, year after year, the uniform 
recommendation was that no changes be 
made; that prior to the adoption of the 
“streamlined” practice, changes had fre- 
quently been made in similar investments 
of small trusts in the same institution; 
that identical investments held by other 
trusts, which were larger and therefore 
not operated under the same plan, were 
disposed of? 

Even if only some of the foregoing 
elements were present, it would begin to 
appear possible, if not probable, that a 
particular trust had been handled not 
with an eye single to the welfare of that 
trust, as the law requires, but rather 
as a feature of a program of handling a 
group of trusts in order to facilitate the 
operations of the trust institution. 

Thus, while the basic idea is good, 
namely, that operative costs can only be 
reduced by introducing uniformity into 
the handling of small trusts, neverthe- 
less a program of artificial restriction of 
investments to a small list, coupled with 
a method of review which is committed 
in advance to a recommendation of “no 
changes,” is inadvisable from the stand- 
point of liability of the trustee. 


Optional Settlements vs. Small Trusts 


T has been suggested that the occa- 

sion for conferences with beneficiaries 
and co-trustees may be diminished by 
having the trust provide for payment of 
a fixed sum periodically, to come out of 
capital if the income proves insufficient. 
The argument apparently is that remit- 
ting the whole income impresses the 
amount thereof upon the mind of the 
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beneficiary and makes him likely to in- 
quire about it if the income should be 
diminished for any reason, whereas if 
the trust provides for payment of a fixed 
sum and the income is diminished, the 
beneficiary may be unaware of the 
shrinkage because the amount of cash 
received is still the same, the only dif- 
ference being that more of the payment 
comes from capital. Ultimately the cap- 
ital might become exhausted but, at 
least for the time being, there would be 
no inquiry by the beneficiary. However, 
it would not seem to be good policy to 
get rid of trouble by keeping quiet about 
the facts. 

The optional settlements offered by 
life insurance companies are much better 
adapted than are small trusts to fur- 
nishing fixed sums periodically, whether 
the aim is to keep the capital intact or 
to disburse it over a definite period. 
The option by which the insurance com- 
pany agrees to make a definite payment 
for each year during the entire life of 
the beneficiary, but not in any event less 
than a fixed number of years, is partic- 
ularly advantageous because it provides 
what is in effect a life annuity on a 
very favorable basis. The theoretical 
possibility of a trustee purchasing a life 
annuity for the beneficiary in such cases 
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is not a satisfactory substitute in prac- 
tice. In the first place, annuities pur- 
chased de novo in this manner will cost 
more money because the selling cost has 
already been absorbed in the case of an 
annuity offered by way of an optional 
settlement. Moreover, the purchase of 
an annuity in such cases might not be 
authorized by the particular trust in- 
strument. Again, it would have the 
effect of depleting the assets in the 
hands of the trustee if the course were 
followed in any considerable number of 
trusts. Finally, the fact that the re- 
maindermen were cut down would be 
unpalatable to them, where they would 
be completely reconciled to the fact that 
the optional settlement cut them down 
or eliminated them. 

Unless an annuity is purchased, the 
trustee of an ordinary small trust which 
provides for fixed annual payments has 
no way of assuring the beneficiary that 
the capital will last as long as the bene- 
ficiary lives and even to make payments 
as long as the capital lasts will require 
the trustee to be dipping constantly into 
capital and selling securities, with the 
result that most of the time there will 
be uninvested funds on hand, either be- 
cause the accumulations of undisbursed 
income were too small to invest or be- 


At A. B, A. Executive Council meeting last month, James H. Penick, president of the 
State Bank Division, and president, W. B. Worthen Co., Bankers, Little Rock, makes 
his report. 
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cause it was necessary to sell a bond 
or other security to raise a small amount 
of money and the remainder of the sale 
price was not reinvested. This will have 
a tendency to require the trustee to make 
reinvestments or to invest originally in 
smaller units, which may be otherwise 
undesirable but readily convertible into 
cash as the need for it arises from time 
to time under the fixed payment plan. 

On the other hand, the life insurance 
company can treat the funds as constant- 
ly invested until the actual disbursement 
takes place. In addition, the insurance 
company does not have to have separate 
investments for each account so that 
great economy in handling can be ef- 
fected. The fact that the insurance com- 
pany is handling one large fund in place 
of a number of small funds enables it to 
spread the risk, to invest in larger units, 
and to take some risks which a trustee 
of a small trust would not be justified 
in taking. 

All in all, the advantages of the option- 
al settlement of a life insurance policy 
seem so great compared with a life in- 
surance trust that unless the flexibility 
of payment is absolutely essential it 
would appear that a corporate fiduciary 
is not justified in persuading a client who 
has little or no other capital to create 
a life insurance trust in the $5,000 to 
$25,000 range, where optional settle- 
ments are available. 


The Conference 


URNING now to other and less vital 
suggestions for reducing costs in 
handling small trusts, we have the mat- 
ter of reducing consultation time. The 
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compensation of the trustee of a small 
trust does not justify hardly any con- 
sultation time with co-trustees, benefic- 
iaries, etc. The suggestion has been 
made that from one to two hours per 
year should be considered normal. This 
might as well be omitted, for all the good 
it would do. 

Our first comment is that the new bus- 
iness department is probably responsible 
in many cases for the expectation on the 
part of beneficiaries and others that the 
“Jatch string is always out” at a trust 
institution which is handling some minor 
trust in which the beneficiary is inter- 
ested. The solicitors should be required 
to eliminate any promise of personal 
consultation, direct expenditure of funds, 
advancements in case of emergency or 
for special needs, etc. True, the insti- 
tution may unavoidably be required to 
perform some such services, but it is 
all wrong to give the public an idea that 
the institution is ready and willing to 
perform such services in small trusts 
when such attitude does not exist. The 
suggestion has actually been made that 
the demands on the institution for per- 
sonal interviews can be reduced if a spec- 
ial official be designated for the purpose 
and his desk be placed “in a somewhat 
less accessible position.” So they can, 
but “what a suggestion!” 


One improvement can be made if co- 
trusteeships are refused. The require- 
ment that the appointment of a co-trus- 
tee shall not operate to reduce the com- 
pensation of the trust institution re- 
moves one of the incentives for the ap- 
pointment of co-trustees, but this does 
not go far enough. Co-trustees should 
be entirely eliminated in small trusts, 
because it is not practical to have them. 


Extra Charges 


NOTHER suggestion is to limit con- 

ferences on small trusts to a definite 
amount of time and to charge an hourly 
rate for all excess time. This plan is 
subject to so many objections that it 
should be rejected. Its legality is ques- 
tionable for, if the performance of its 
duty by a trustee requires conferences, 
it should stand ready to hold them and 
could hardly refuse to do so because some 
one was not ready to put up the price 
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fixed by the trustee. Again, any such 
charge would cause considerable ill will 
in many cases since it would spot-light 
the disparity between the solicitor’s 
promises and the trust company’s per- 
formance. 

Fundamentally, the charge for confer- 
ences attacks the evil at the wrong spot. 
Once the situation is such that confer- 
ences are necessary, they should not be 
artificially “choked off.” The set-up 
should be changed so that conferences 
in any quantity are unnecessary. If, by 
reason of exceptional circumstances, they 
are required, the cost thereof should be 
borne by the institution as a part of the 
general cost of doing business, like the 
salaries of the uniformed guards who 
meet callers at the institution. 


Flexibility—Promise and Performance 


NOTHER suggestion is that over- 

drafts by beneficiaries and irregular 
remittances be discouraged. Overdrafts 
should be discouraged for there is no 
reason why a trust institution should 
make free loans to beneficiaries by way 
of advances against income not yet 
earned. The matter of irregular remit- 
tances is different. The trust institu- 
tions are themselves in part responsible 
for this problem because the trust ser- 
vice is sold to the public as a “flexible” 
service in competition with optional set- 
tlements of life insurance policies which 
are said to be “not flexible.” Income 
payments of a small trust should not be 
“flexible” if the cost of administration 
is to be held down, and held down it must 
be. The root of the evil here is, as 
before, the failure to discriminate in 
offering trust service to the public so 
that they are led to expect flexibility of 
income payments in small trusts, where- 
as flexibility is economically possible 
only in the case of large trusts. 


As an attorney, the writer knows what 
a tremendous appeal “flexibility” of in- 
come payments makes to the mind of the 
testator or donor. If the cost of flexibil- 
ity cannot be borne by the trust, then’ it 
will be hung around the neck of the 
trustee. Disappointment and worse are 
the natural fruits of trying to get some- 
thing for nothing. No criticism is made 
of the attitude that flexibility of income 
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payments is too costly for small trusts. 
The criticism, if any, is simply that the 
issue is frequently not met by a clear cut 
refusal. It should be made plain to crea- 
tors of small trusts that they are not 
going to get flexibility of payments. 


This rules out adjustment of payments 
to the varying needs of beneficiaries or 
their education, sickness, expenses, etc. 
These are the very “sales arguments” 
that solicitors for trust institutions are 
now using in certain cases in order to 
persuade persons to create life insurance 
and testamentary trusts of small sums. 
Since the trustee’s compensation will 
not pay for this kind of service, it would 
appear that these institutions are “kid- 
ding” either the public or themselves by 
continuing this practice. It ought to be 
stopped. 


The proper advice in the case where 


a general wet-nurse is wanted would ap- ~ 


pear to be that the sum should be left 
to a close relative who would perform 
the service as a matter of family obliga- 
tion without regard to the small com- 
pensation involved. Where the corpus 
is to be provided by life insurance and 
the total is, say, $25,000, the proper 
advice would seem to be to elect an op- 
tional settlement with the insurance com- 
pany of an annuity for a life of the bene- 
ficiary with a definite number of pay- 
ments certain, completely abandoning as 
unattainable any idea of flexibility of 
income.12 


(12) See also discussion of optional settlements 
above under the heading “Optional Settle- 
ments vs. Trusts.” 
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The Common Trust Fund 


HERE it may be legally employed, 

it appears that the common trust 
fund is an ideal solution for the problem 
of cutting down expense of handling 
small trusts. In jurisdictions where the 
common trust fund is not expressly 
authorized by statute, every effort should 
be made to induce testators to authorize 
the common trust fund. Of course, if 
the legislature can be induced to amend 
the law to grant specific authority this 
is sufficient. In the absence of such 
specific authority there may be an inclin- 
ation to rely upon judicial decisions as 
justification for investment in a common 
trust fund.. This should be done only 
with great caution, because in the last 
analysis each trust is individual, and 
some seemingly inconsequential detail 
might be seized upon by the court to 
differentiate the case from the general 
rule, and even in a trust where the 
phraseology is typical there is danger of 
the court’s changing its view. 
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The contingent liability which would 
be incurred if investment in a common 
trust fund was ultimately held unauthor- 
ized is so great that from a practical 
standpoint it would appear that there 
should be either (a) direct legislative 
sanction, or (b) express sanction in the 
trust instrument, or (c) undoubted ju- 
dicial authority, before the policy of in- 
vesting in a common trust fund is 
adopted. 


If trust institutions will be more can- 
did about the harm of not authorizing in- 
vestment in the common trust fund in 
the small trust or, better still, if they 
will, upon due notice, refuse to accept 
small trusts drawn after a certain date 
which do not authorize it, pressure can 
be built up to induce testators to author- 
ize this form of investment. 


Uniform Trust Instruments 


HE suggestion that a trust institu- 

tion establish a uniform trust in- 
strument for small trusts which it will 
accept has great merit. It will be ob- 
served that the objection to the various 
plans for simplification of small trusts 
was that the simplification was imposed 
from without and this encountered legal 
objections, whereas, if the trusts could 
be simplified in their inception, “cast in 
a common mold,” as it were, these ob- 
jections would be obviated. It would 
appear that the uniform trust instrument 
is the only legal means thus far sug- 
gested which contains any real promise 
of accomplishing this inherent uniform- 
ity. 

Just as the life insurance companies 
have succeeded in imposing their re- 
quirements of a limited number of set- 
tlement options on the public without 
much resistance, so it may be hoped that 
a uniform trust plan could be offered to 
the public if presented by group action 
of the trust institutions in a given local- 
ity. The public should be frankly told 
why the action is necessary. 

Any such plan would have uniform in- 
vestment powers, would provide for in- 
vestment in a common trust fund if the 
institution operated one, would have uni- 
form management powers, would forbid 
co-trustees and would eliminate any dis- 
cretionary payment of income. Granted 
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that the public will regard this with less 
favor than the prospect of getting special 
treatment in all these respects, still the 
issue must be faced. 


Granted also that it will take time to 
put this reform into effect, this simply 
means that it is high time that it was 
started. The average will which is pro- 
bated is written fairly near death; per- 
haps five years is a fair estimate. There- 
fore such a campaign would commence 
to bear fruit almost at once. Moreover, 
the living trusts could be caught at once 
as they are offered to the institution. 
Even while the change-over is being made 
the ever growing group of uniform trusts 
would be that much gained. 


In summary, the problem of the small 
trust has been treated from an operating 
standpoint rather than from the bene- 
ficiary’s standpoint. If uniformity is 
imposed from without, it will bring about 
an economy, but it ignores the trustee’s 
legal responsibility. It must therefore 
be rejected despite its apparent attrac- 
tiveness. 


This leaves, then, the possibility of 
introducing intrinsic uniformity in the 
inception of the trusts, by standardiza- 
tion and by eliminating certain features 
which are too expensive, such as co-trus- 
tees and discretionary disbursement of 
funds. Too small trusts should also be 
refused and the public is better served 
by such refusal. The remedy is admit- 
tedly drastic, but is believed to be neces- 
sary. 


Periodic Trust Accounting 


In commenting on the “excellent” ar- 
ticle by William M. Baker in the May 
issue (p. 499), Probate Judge Frank L. 
McAvinchey of Genesee County, Flint, 
Mich., has written us as follows: 


“We have found it to be very bene- 
ficial in this county that all accountings 
be filed once a year, and at the time of 
the preparation of the Probate Code of 
Michigan we insisted that all fiduciaries 
should be compelled to account once a 
year. 

“Some years ago there was introduced 
into the legislature by Dean Blythe E. 
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Stason of the Michigan Law School a 
bill which would give to the Probate 
Courts of Michigan authority, when 
granted by the settlor of a trust, to hear 
and determine liability of trustees under 
so-called living trusts. I felt at the time 
and still feel that this too would be a 
very advisable procedure. 

“The habit of the various trust com- 
panies in this area of supplying each 
beneficiary to a trust with a copy of an 
annual account seems to me to be very 
laudable and I know that it saves many 
arguments. 

“T know that too often among lay fiduc- 
iaries, especially of the older type, I find 
a decided lack of interest in rendering 
accountings of any type or description 
and often they have to be notified many 
times to get their accoutings on file.” 


No Specials for Service Men 


The A.B.A. Trust Division’s Committee 
on Costs and Charges has expressed the 
opinion that no concessions be made in the 
rates for trust service for men and women 
in the armed forces. 
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Control of Foreign Funds 


The Foreign Funds Control Division of 
the Treasury Department has announced 
regulations requiring a supplemental census 
of foreign-owned property. 


Pursuant to Public Circular No. 4C, is- 
sued under the freezing orders on Septem- 
ber 14, 1942, the supplemental census will 
be reported on Series L of Form TFR-300 
being distributed to the Federal Reserve 
Banks. Reports on this series will supply 
current information concerning the proper- 
ty of certain groups of persons to supple- 
ment the comprehensive survey of foreign- 
owned property on the previous series of 
Form TFR-300, issued last year. In some 
circumstances persons reporting on Series 
L will also be obliged to file reports on one 
or more of the earlier series, so that com- 
plete information will be available concern- 
ing all property reported. 


One of the largest groups of persons who 
must report are nationals of foreign coun- 
tries entering the United States at any 
time after October 31, 1941. Persons who 
are already in this country must file their 
reports on or before October 15, 1942, and 
those entering hereafter must file within 
thirty days of their entry. Reports are also 
required from persons whose property is 
blocked under Executive Order No. 8389 
by specific direction of the Treasury De- 
partment and from anyone who holds prop- 
erty belonging to such a person. These 
reports are to be filed whenever blocking 
directions are issued by the Department. 


Persons holding property of any one 
whose name is on “The Proclaimed List of 
Certain Blocked Nationals” must also re- 
port on Series L. Reports concerning 
property of persons whose names are al- 
ready on the List were to have been sub- 
mitted on or before October 15, 1942, and 
reports relating to persons whose names are 
added in the future must be made within 
fifteen days from the date the addition is 
promulgated. 


Public Circular No. 4C, also available at 
the Federal Reserve Banks, contains com- 
plete instructions for preparing reports on 
Series L. The Federal Reserve Banks will 
answer any questions concerning the report- 
ing requirements. 


The office of the Alien Property Cus- 
todian has prepared a series of questions 
and answers to guide those preparing re- 
turns. 
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Condemn for Scrap 


MONG the tens of thousands of im- 
[IX proved properties held by trustees 
throughout the country are, doubtless, 
many vacant or otherwise unproductive 
buildings which might better be torn 
down to supply the nation’s growing 
scrap metal needs if ways and means 
can be found. Obviously, these fiduciar- 
ies would not be willing to risk a later 
surcharge suit by some beneficiary who 
disapproved of the trustee’s action in 
having the property demolished or com- 
plained of the reduced valuation as 
shown in the accounting. The trustee 
might first seek instructions from the 
appropriate court, which would be likely 
to lend a sympathetic ear to such a peti- 
tion. But many judges might refuse to 
pass on the question, feeling that they 
have not the adequate technical staff to 
appraise such property, or that the de- 
cision is one that should be made by the 
trustee. Moreover, the proceeding would 
result in an extra expense to the trust. 


A more general power of eminent do- 
main, lodged perhaps in the War Pro- 
duction Board, would serve the purpose 
of reaching not only trust property but 
also structures owned outright. Some 
may object to granting a government 
agency what appears to be such a sweep- 
ing power over private property but, 
aside from filling the necessities of the 
hour, the move may also make good bus- 
iness sense. With proper tests as to 
selection and standard formulae for de- 
termining compensation, many burden- 
some and useless properties could thus 
be cleared for post-war development. The 
consequent saving in taxes and avoid- 
ance of continuing operating losses 
should recommend consideration in bor- 
derline cases, but standards of compen- 
sation must be just if the idea is to 
enlist general support and obtain scrap 
in quantity. 

In some cases, properties may have 
been vandalized and stripped of such 
things as plumbing and electric fixtures, 
ranges, heaters, etc. In these instances, 
and in any event, structures would not 
need to be demolished unless it appears 
that there exists other salvageable ma- 


terial, such as girders, which would 
make it worth while to tear down the 
building. The general rule might be, 
“rip out first; tear down if necessary.” 


Consideration might be given to mak- 
ing local Real Estate Boards the clear- 
ing houses for working out the plan. In- 
itiative in listing properties for consid- 
eration as to salvage could properly be 
taken by trustees and other owners them- 
selves. If an organization like the Amer- 
ican Arbitration Association would ap- 
point appraisers, approved by the Amer- 
ican Institute of Appraisers, red tape 
and “hold ups” would be minimized. 
Some such use of existing agencies and 
expenditious handling of inevitable con- 
flicts are essential if the desired results 
are to be attained in time. 


ee 


Premises for Valuation 


A concise outline of premises for the veri- 
fication of property investment, values and 
plant and perpetual records of tangible as- 
sets was formulated at a meeting of the 
Special Committee of The Technical Valu- 
ation Society and referred to the members 
of the Standard Committee and the chair- 
men of the respective Technical Committees 
of the Society for further consideration. 
The processes of appraising and property 
analysis for these purposes were stated 
in a memorandum, available through Lyle 
H. Olson, Vice President and Chairman of 
the Society’s Executive Committee and Vice 
President of The American Appraisal Com- 
pany, One Cedar St., New York. 


The Society desires to formulate for ac- 
ceptance by the profession and recognition 
by the public certain fundamental pro- 
cedures and terminology in appraising and 
valuation of property. 


ee 


House Organ Discontinued 


A majority of its editorial staff having 
been called into military service, The Bank- 
er, published monthly by The Fort Worth 
(Tex.) National Bank, has been discontin- 
ued. It may be expected that other bank 
publications will follow suit sooner or later. 
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Common Stock Control for Trusts 
Procedure Suggested for Determining When to Buy and Sell 


H. STUART VALENTINE, JR. 
_ Investment Officer, Land Title Bank and Trust Co., Philadelphia 


F we leave the question when to buy 

common stocks entirely to judgment or 
intuition, we will too often buy when the 
tide of optimism is full, prices high and 
yields low and refuse to buy (or even 
sell) when pessimism is rampant, prices 
low and yields high. Herein lies the 
greatest argument for some plan of com- 
mon stock control that will reduce the 
weight of human emotions and prej- 
udices, and will force us to act one way 
or the other when we least desire to do 
so. There are a number of plans or 
methods designed for those concerned 
chiefly with conservation of principal 
and income, that have been successfully 
used. 


Mathematical Plans 


The Yale Plan contemplates the sale 
on advancing markets and the purchase 
on declining markets of a limited amount 
of equities with the object of continually 
building up the amount of fixed income 
bearing securities in a portfolio without 
lessening the possibilities of growth 
through elimination of equity holdings. 
It involves the predetermination of de- 
sired proportions of fixed income bear- 
ing securities and equities that are to be 

This article is based upon a thesis submitted to 


the Graduate School of Banking, and accepted for 
the A. B. A. library. 


held at any one time and maintenance of 
these proportions by sale of equities and 
purchase of fixed income securities or 
vice-versa at periodic valuation dates. 


Actually, the Yale plan was set up 
with a 70-30% bond and stock ratio. 
No change is made in an advancing 
market until stocks amount to 40% 
of the total fund. At that point enough 
equities are sold so that the ratio 
would be 35%. If the market con- 
tinues to advance and the 60-40 ratio is 
again reached, this process is repeated. 
On the downside, no change is made until 
stocks amount to only 15% when enough 
bonds are sold to build the stock percen- 
tage back to 20%. If the decline con- 
tinues this process is repeated.* 


The Vassar Plan is based upon an | 
assumed normal or ‘median line” on an 
accepted stock market average. Sales 
and purchases of equities and the per- 
centage of equities that are held are gov- 
erned by the movement of the averages 
above or below the median. The Plan 
assumes the normal position of the aver- 
age or the “median line” to be 135 on the 
Dow Jones industrial average, at which 
point 50% of the fund would be invested 


*For further explanation of this plan, see Tighe, 
“Investment Problem of Endowed Institutions,” 
Feb. 1940 Trusts and Estates 188. 
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in equities and 50% in bonds. If the 
average advanced to 150, sufficient stocks 
would be sold to reduce the equity per- 
centage to 3742%. At 165 the percent- 
age would be reduced to 25%. Finally 
at 195, all equities would be sold. Con- 
versely, as the average declined below 
the 135 median, bonds would be sold and 
stocks purchased at predetermined levels 
until at 105 the fund would be invested 
100% in equities. 


The Zukoski Plan* is also based upon 
a normal position of “median line” of 
135 on the Dow-Jones average. How- 
ever, there is a difference in the points 
at which changes are made and in the 
bond-stock ratio at the median, Zukoski’s 
ratio being 70-30, while Vassar’s is 50- 
50. It should be noted, however, that 
the Vassar Plan is applied to only 1/3 
of the total investment fund which was 
segregated and earmarked as a Stock 
Fund. 


Another great difference is that Zu- 
koski’s plan calls for no change in per- 
centages of bonds and stocks coming 
back to the median line either from above 
or below until the median is reached. 
This provision naturally affords a ter- 
rific leverage on the upside and contrari- 
wise, a decided cushion on a decline from 
a high market level. 


Average Earnings Plan 


ANY experienced trust men hold 

that once purchased common stocks 
in trust accounts should not be sold ex- 
cept for quality reasons. Others shudder 
at the thought of purchasing common 
stocks in a depression or bear market 
and while business indexes are pointed 
down. The “Average Earnings Plan” 
will satisfy such objections. 


This plan will tend to prevent paying 
excessive or unreasonable prices for 
common stocks once purchase of stocks 
is decided upon. The plan has been used 
for years in one form or another by many 
astute stock investors, but has been over- 
looked by many trust men. Yet it ap- 
pears to have particular application to 
trust investment, first because it is en- 


*See Zukoski, “A Mathematical Plan of Trust 


Investment,” Feb. 1942 Trusts and Estates 187. 
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tirely permissive, and secondly because 
it emphasizes the selection factor. 


Take a stock that fully measures up 
as a trust investment. Calculate an aver- 
age of the per share earnings for a pe- 
riod of say five to ten years, making ad- 
justments where necessary for stock div- 
idends, etc. Take 75% of the average 
earnings figure on the assumption that 
the company can afford to pay out this 
percentage of its earnings over a period. 
Capitalize the resultant figure at from 
4% to 7% depending on the type of in- 
dustry, the circumstances surrounding 
the individual company, and the general 
economic outlook. The resultant figure 
will be the purchase price limit. If the 
market price is above this limit the stock 
cannot be bought. If below it may be 
bought. 


An average earning period beyond 
five years tends to overweight past his- 
tory in favor of a stock that has reached 
maturity and to the detriment of a 
growth stock. Hence we have been using 
a five year unweighted average. Regard- 
less of what span is decided upon, only 
the capitalization factor should there- 
after be varied. This can be subse- 
quently raised or lowered horizontally 
over all stocks or vertically in connection 
with one group or an individual stock as 
judgment may dictate in light of the 
circumstances. 


We have used this plan to advantage 
in the last year or so. We have not yet 
applied the principle broadly, first, be- 
cause as a matter of policy we have re- 
frained from buying common. stocks 
since late 1939, and secondly, because 
the incidence of the war has necessitated 
further studies. But it has helped us in 
restraining co-trustees from _ rushing 
“into stocks” generally and into pets in 
particular. 


Comment on Plans 


HE average earnings plan, even in 

peace time, is far from perfect. It 
is possible for a stock to run away from 
the purchase limit on the upside due to 
some extraordinary occurrence which 
promises to favorably affect the earn- 
ings. And where a long term earnings 
decline has set, a stock may be purchased 
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S AN institutional bond buyer, you have certain require- 
ments. You rightly expect investment dealers with whom 
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dividual securities backed by sound information on markets 
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within a limit which may later turn out 
to be high. On the other hand, it should 
be remembered that the plan is entirely 
permissive. It is not intended to sup- 
plant individual security or industry 
analysis. 


Admittedly, all peace time earnings 
should now be viewed with skepticism. 
Excess profits taxes, rationing, priori- 
ties, cease production orders, and trans- 
portation difficulties are having and will 
continue to have a very adverse effect 
upon corporate profits. But the effect 
promises to vary greatly from one cor- 
poration to another; the war has greatly 
increased the selectivity factor. But I 
fail to see why it should call for aban- 
donment of a plan which is based upon 
the expectation that profits will advance 
in some years and decline in others. It 
seems more logical to adjust the plan 
to a war basis and then apply it to 
stocks that appear able to “carry on” 
during the war and as far as we can see 
thereafter. This can be simply done by 
lowering the capitalization of average 
earnings which in effect writes down 
previous peace time earnings. 


The mathematical plans described are 
variations of two basic types. In the 
first, changes, that is, sale of equities and 
purchase of bonds (or vice-versa), are 
actuated by fluctuations in the market 
value of the fund. In the second, changes 
are actuated by fluctuations of an ac- 
cepted stock market average above or 
below an assumed normal. Under the 
Yale Plan, extreme market movements 
must occur before a change in the bond- 
stock ratio takes place. The Standard 
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Statistics average advanced from 150 to 
233 or 56% before the original 70-30 
bond and stock ratio became 60-40. 
A formula such as /Yale’s_ -would 
work out well in periods of extreme 
moves, but one wonders whether this 
formula is well adapted to existing con- 
ditions. Most transactions in recent 
years have occurred in the 90-150 range. 
Under the Vassar formula an advance 
of 11% in the averages would impel the 
first change in the bond-stock ratio. 
Zukoski’s formula calls for changes at 
approximately each 1214% move in the 
Dow-Jones average above or below the 
median line. 

The Yale plan has another character- 
istic that trustees might well consider. 
The formula calls for a minimum (after 
adjustments) of 35% stocks no matter 
how far the market advances. This 
might well mean holding a relatively 
high proportion of equities at times when 
the returns at the existing market prices 
would be less than obtainable in quality 
bonds. On the other hand, in a declining 
stock market the limit in equities is 20% 
no matter how deep the market falls. 
One of my colleagues has often pointed 
out that when the Dow-Jones average 
gets below 80, stocks of strong compan- 
ies without funded debt can be purchased 
at prices that reflect “conservative bond- 
able values.” 

Zukoski’s plan calls for no change in 
bond and stock ratios coming back to the 
median until the median is reached. Sup- 
pose a new stock market plane is estab- 
lished and we never return to the med- 
ian? In this event, we might find our- 
selves “locked out” of stocks, having 
sold at the top, or unable to realize 
gains from stocks purchased around the 
bottom. 


Practical Limitations 


NY trust department, no matter how 

small, can apply the Average Earn- 
ings Plan to all trusts for which com- 
mon stocks are purchased. All that is 
needed is one man with a knowledge of 
investments, the usual statistical infor- 
mation and, if he can devote only part 
time to investments, a full or part time 
secretary to make simple calculations on 
a limited number of common stocks. 
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A prerequisite to the application of a 
mathematical plan is that of operating on 
a market valuation basis. If the Yale 
formula is used, periodical appraisals 
must be made to determine the exact 
percentage of fixed income securities and 
equities. To be effective, these apprais- 
als should take place at least quarterly 
and preferably monthly. If the Vassar 
formula is used, the deviations of a stock 
market average must be constantly 
watched for adjustment signals. When 
we pause to consider the amount of phy- 
sical and mechanical work this would 
involve if applied to say 100 individual 
trust accounts, we have reason to wonder. 


But there are other factors to consider. 
An essential for successful operation 
would be the quick transmission of decis- 
ions on purchases and sales into market 
action. This would apparently necessi- 
tate carrying all stocks in “street” name. 
Here we may run afoul of trust princi- 
ples. The subject of quick market action 
calls to mind the need for co-fiduciary 
approval of each separate transaction. 
In addition, to facilitate market transac- 
tions, 100 share lots of most stocks would 
have to be held. 

All the limitations of a mathematical 
plan as applied to individual trust ac- 
counts disappear when applied to a com- 
mon trust fund. The common trust fund 
must be operated on a market valuation 
basis. It must be appraised at least 
quarterly for admittances and withdraw- 
als and many trust companies are ap- 
praising and reviewing their funds 
monthly. There is no prohibition against 
carrying common stocks in “street” name 
and this should be done. Co-fiduciary 
approval beyond the original investment 
of a trust account in common trust fund 
units is not required. One hundred share 
lots would naturally present no problem 
in a common trust fund of average size. 
And the very act of applying supervision 
Over a great many individual trust ac- 
counts which are wholly or partially in- 
vested in a common trust fund automatic- 
ally reduces the mechanical details and 
handling cost per trust account. 


Variation Adopted 


UBSEQUENT to completing my thes- 
is, I designed a mathematical plan for 
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our common trust fund inaugurated July 
1, 1942. In my thesis I stated a prefer- 
ence for the use of a median line and a 
formula calling for continuing adjust- 
ments at predetermined levels above or 
below the median. These features are 
incorporated in my plan. There is, how- 
ever, one unique feature designed to add 
flexibility. The median line is based 
upon a 10-year simple moving average of 
the Dow-Jones index rather than a trend 
line. On this basis the median for 1942 
is 120, being the average of yearly highs 
and lows for the 10 years 1932 through 
1941. 


At the median point a 70-30 bond and 
stock ratio is assumed to be proper. In 
an advancing market, sale of equities and 
reinvestment in fixed income securities 
is called for at predetermined points ap- 
proximately 10% apart on the Dow-Jones 
index. In a declining market the pro- 
cedure is the reverse. The exact points 
and the ratio of bonds and stocks called 
for at these points is shown in the fol- 
lowing table: 


Bonds - Stocks 
90-10% (a) 
85-15 
80 - 20 
75 - 25 
70-30 

110 65 - 35 
100 60 - 40 
90 55 - 45 
80 50-50 (a) 
(a) To be maintained by additional 
sales or purchases for every 
214% change above or below 
the minimum or maximum. 


Dow-Jones Aver. 
180 
165 
150 
135 
120 
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It will be noted that the bond and stock 
ratios remain constant; that is, 10% is 
always the minimum stock percentage, 
50% the maximum. But the points at 
which the ratios are applied change with 
the 10-year moving average of the Dow- 
Jones index from which the median line 
is derived. Adjustments in the bond and 
stock ratios must be made at the close 
of the year when and if the new yearly 
average put in, less the last yearly aver- 
age taken out, causes a change in the 
median. 


The plan was tested in the period Jan- 
uary 2, 1935, through March 12, 1942, 
with a hypothetical fund of $100,000. 
During these seven years the Dow-Jones 
average went from 105 up to 195, back 
to 99, up to 158, and closed at 100, thus 
completing two cycles. Our hypothetical 
fund gained 15.6%, while the Dow-Jones 
average declined 5.7%. The plan was 
similarly tested in the trying period Jan- 
uary 1, 1937, through March 12, 1942. 
Our hypothetical fund lost 7% in a period 
when the Dow-Jones average declined 
44%. 


From a trust viewpoint, it should be 
emphasized that under the plan pur- 
chases of equities are concentrated in a 
price area where historically common 
stocks have afforded an income mater- 
ially greater than quality bonds. Con- 
trariwise, sales of equities take place in 
a price area where income from stocks is 
little more, and possibly less, than ob- 
tainable quality bonds. 
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Delaware trust matters 
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lawyers and trust institu- 
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Colleges Swing to Stocks 


College endowment funds have been 
steadily increasing their holdings of rel- 
atively high-returncommon and prefer- 
red stocks. A study of forty-five endow- 
ment funds, compiled by the Amer- 
ican Council on Education, shows that 
these funds have declined in investment 
income to 4.43 per cent on invested cap- 
ital—as of mid-1941, latest complete 
figure—from 5.77 per cent in the depres- 
sion year 1931. 


In the ensuing period during which 
the United States has been at war, en- 
dowment funds, with other institutional 
and corporate investors, have bought in- 
creasing amounts of United States Gov- 
ernment bonds. Investment men say, 
however, that this swing to government 
loans does not dim the significance of a 
five-year record of increasing preference 
for share issues exhibited by the endow- 
ment-fund managers. 


Eight of the larger colleges lifted 
their common stock investments to 30.9 
per cent of total portfolios in mid-1941 
from 17.4 per cent in 1937. They also 
cut their holdings of bonds by more than 
11 per cent between 1938 and 1941. 
Medium-size and smaller endowment 
funds followed a similar pattern. 

Institutions with $15,000,000 or more 
each and totalling nearly a billion dol- 
lars, were invested as follows: 

About $338,000,000, or 37 per cent in 
bonds; $94,000,000, or 10 per cent in 
preferred stocks; $233,000,000, or 25 per 
cent in common stocks; $59,000,000, or 
6 per cent in mortgages; $148,000,000, or 
16.2 per cent in real estate, $16,000,000, 
or nearly 2 per cent in cash, and the bal- 
ance in miscellaneous investments. 

The council’s report said: 

“The general trend is toward a de- 
crease of holdings of bonds and mort- 
gages and increases in preferred stocks, 
common stocks and real estate. In util- 
ity holdings, bonds have decreased while 
stocks have increased. In industrials, 
bonds have decreased, preferred stocks 
have increased, while common stocks 
have decreased or remained fairly con- 
stant. Institutions are still liquidating 
rail bonds, but there has been an upward 
trend in rail common stocks.” 
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Pattern of Future Realty Market 


ROBERT H. ARMSTRONG, M.A.I. 
In The Appraisal Journal for July, 1942 


INCE 1930 there has been an almost 

complete disappearance of the individual 
investor in business enterprise. He has 
turned to life insurance, the savings banks, 
government bonds, and investment trusts. 
These institutions, in turn, have made in- 
vestments, but investments of only one type 
—in the underlying securities of business 
venture, such as bonds and mortgages. As 
the individual “equity” investor has disap- 
peared, the institutions have not replaced 
him. Indeed, the latter have generally been 
prohibited by law from investing in equi- 
ties. 

The lack of mortgage-loan applications 
is caused by the lack of venture capital, 
which the tax laws have helped to drive into 
economic storm cellars. People will gamble 
their time and a small amount of capital on 
the success of a project, but they will not 
put up an amount sufficient to equal 40 per 
cent cash behind a 60 per cent first mort- 
gage. Is this a temporary phenomenon 
which will change after the war? It is un- 
likely for the following reasons. 

First: because of the decline in the secur- 
ity and realty market from 1929 to 1933, 
there is an “overhang” of fear on the part 
of the equity investor. When seasoned 
stocks are unattractive at a six to eight 
times their earning basis, there naturally 
will be slight demand for new equity in- 
vestment which is untested in quality and 
character. 


Second: because of economic and political 
instability, equity capital has been unwill- 
ing to assume risks. The population gener- 
ally has been looking for security rather 
than adventure. 


Third: increases in federal income taxes, 
particularly those in the upper income 
brackets, have diminished the rate of forma- 
tion of equity capital, and have prevented its 
formation also. The national income was up 
to ninety-four billion dollars last year, and 
may possibly be higher during the next 
few years, but equity investment is rarely 
made by those whose incomes are less than 
$5,000 or $10,000 a year; it is made primar- 
ily by those whose incomes amount to $20,- 
000 or more. 

The demand for realty equity money af- 
ter the war will undoubtedly come in the 
form of a demand for large blocks of capi- 


tal—from half a million to ten or twenty 
million dollars for single units of construc- 
tion. Larger properties are becoming more 
and more important from an economic view- 
point. It is usually possible to produce, 
rent, operate, and manage large-scale hous- 
ing and business buildings cheaper and more 
efficiently than smaller buildings—and the 
risk of loss is smaller too. 

The main source of savings will be the 
smaller fellow who has an income from 
$2,500 to $5,000 a year. If this country can 
maintain a hundred billion dollar national 
income, there may be a greater amount of 
savings available from this income group 
than there has been heretofore. If, how- 
ever, we still retain high taxes to meet both 
the debt service and its amortization, funds 
which might have been savings will be tax- 
es instead. 

How shall the demand for apartments and 
large business structures be met? Prob- 
ably by institutional investment. Recent de- 
velopments in that field have been the con- 
struction of large-scale housing units by a 
few institutions. Indeed, the large property 
market of the future may well be institu- 
tional in character, and there is great likeli- 
hood that we may see further enabling legis- 
lation along that line. 

Of our twenty-six million single-family 
homes, more than a fourth are more than 
forty-five years old. Houses which can be 
built today for $3,500 to $4,500 make most 
of our present homes woefully obsolete. 

The day of the mansion has passed. By and 
large they served their purposes and have 
outlived their economic usefulness. In the 
future, the $25,000 or $30,000 home—with 
land included—will be the top figure of home 
investment. 

The realty market at the end of the war 
will probably be patterned along the follow- 
ing lines: 


1. There will be an excellent market for 
new dwellings. 


2. There will be a sharp demand for new 
apartment house construction, a large 
part of which will be supplied and con- 
trolled by large financial institutions. 

. Large business properties will be con- 
structed by financial institutions. How- 
ever, until tax rates are lowered, and 
until large pools of equity funds can 
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be raised through investment trusts or 
some such medium, there will probably 
not be a very good market for larger 
parcels valued from $250,000 up. 


- Modern technological processes, and 
the use of new materials such as plas- 
tics, will enable the public to have bet- 
ter constructed real estate at a cheaper 
cost. 

. The best markets will be in the newly 
exploited areas, while the poorest will 
be in the centers of the eastern sea- 
board cities. The realty market will 
follow the pattern of productive indus- 
try and not vice versa! 


New Tax Notes 


Secretary Morgenthau has announced 
that the tax anticipation notes of tax series 
A-1944 and tax series, B-1944, available 
since January 1, 1942, have been withdrawn 
from sale. Two new series replace them. 


One, the series A-1945 notes, is intended 
primarily for the smaller taxpayer. The 
limitation on the amount purchasable has 
been raised to $5,000. Due in three years, 
these notes show a yield of around 1.92 per 
cent annually. 


Series C-1945, due in three years from 
date of purchase, may be used in unlimited 
amounts in payment of taxes. These notes 
are adaptable for dual purposes—first for 
the accumulation of tax reserves and sec- 
ond, except in the case of banks that accept 
demand deposits, for the temporary or short- 
term investment of idle cash balances. The 
new terms provide greater flexibility, and, 
through provision for cash redemption with 
interest, permit holders of tax series C notes 
to realize on the notes without loss of in- 
interest, the equivalent yield if held to ma- 
turity being approximately 1.07 per cent. 


If not presented in payment of taxes, and 
except for those in the names of banks that 
accept demand deposits, the notes of tax 
series C will be redeemable at par and in- 
terest, either at maturity or, on 30 days’ 
advance notice, during and after the sixth 
calendar month after the month of issue. 
If inscribed in the name of a bank that ac- 
cepts demand deposits, the notes will be ac- 
cepted at par and accrued interest in pay- 
ment of taxes, but redeemed for cash at or 
before maturity only at the purchase price, 
or par. The notes of this series may be 
pledged with banking institutions as collat- 


eral for loans. 
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Invest in War and Enterprise 


THERON A. WOODSUM 
Director of Statistical Dept., Savings Banks Assn. of Maine 


Excerpted from Savings Bank Journal, Sept. 1942 


NY precipitous flight of saving bank 
A resources from corporate securities 
to Governments is usually engendered by 
unreasoning fear and mental inertia 
rather than by studied thought and sound 
judgment. If the corporations of the 
country cannot provide reasonably safe 
investments for our savings banks our 
much advertised capitalistic system is a 
failure and our Government has no foun- 
dation upon which to build safely any 
extensive debt structure. 


There is no virtue in shouting paeans of 
praise for our American way of life while 
by our acts we are going short on the se- 
curities of the organizations which make 
that way of life possible. Some of our 
Federal agencies, particularly bank regu- 
latory authorities, would do well to ana- 
lyze their operations to see how much they 
are contributing to the health and well- 
being of our much advertised capitalistic 
system. 

There is now a greater danger of loss 
of capital as indicated by the market 
prices of securities than ever previously 
existed. The war results not only in the 
actual destruction of property but in the 
distortion of the whole economic structure. 
While it may require more intensive study 
than ever before on the part of the port- 
folio manager to keep capital invested in 
places where it will not deteriorate fatally, 
it can be done; it is being done and any 
bank management which believes it cannot 
be done should be examined carefully with 
a view to a general overhauling. Unneces- 
sary losses frozen into a savings bank ac- 
count by the sale of securities of sound 
corporate enterprises for the purpose of 
purchasing Governments is distinctly un- 
patriotic as well as unbusinesslike. The 
more of the real capital of the country that 
is thus destroyed the more inflationary se- 
curities will have to be issued to finance the 
war. 

Savings bank officers are probably labor- 
ing under less delusion than any other citi- 
zens as to the soundness of the fiscal pol- 
icies followed by our Government in recent 
years. They also realize that large por- 
tions of the wealth of the country have 


been wasted on foolish projects, wealth 
which could now be used to good advantage. 
They realize that even now and probably in 
the future government expenditures will be 
controlled largely by political expediency 
rather than economy and efficiency.*** 

Our present governmental system is the 
only one at hand with which to fight the 
forces which assail us from without. Un- 
less we back it to the limit with all the re- 
sources of the country, neither cash, bank 
balances, real estate nor any other form of 
capital will have any value whatever. 

The extremely timid investor can, if he 
desires, loan to the Government on an al- 
most day to day basis. But if our Gov- 
ernment credit is going to be sound for 
the next five years it is not clear why it 
should not be equally sound 20 years from 
now. 

Whatever condemnation might have been 
previously made of the practice of with- 
holding funds from investment with the 
hope of obtaining a better return at some 
later time is nothing compared with what 
can be said of the viciousness of the prac- 
tice at this time when our country needs 
its entire capital resources for the prosecu- 
tion of the war. Let no savings manager 
utter a word of criticism against war work- 
ers striking for higher wages when part of 
the capital of which he has charge is also 
on strike for higher wages. 

Wartime management of a savings bond 
portfolio is not essentially different from 
peacetime management. It involves ade- 
quate but not excessive reserves, the care- 
ful investment of the remainder of the re- 
sources in staggered maturities of Govern- 
ments and sound corporate securities, care- 
ful study of developments occurring in the 
corporations which are the obligors on the 
corporates and now there should be prac- 
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Where There’s A Will... 


N a will disposing of an estate form- 

ally estimated at $3,000,000, Finley J. 
Shepard, railroad leader and financier, 
created residuary trusts for each of his 
three adopted children with the income 
going to them for life. If any adopted 
child is living on January 22, 1952, he or 
she will receive one-half of the principal 
of the trust fund. Remainders are left 
to the issue of these children. A friend, 
Charles C. Huitt, is named as executor 
and Guaranty Trust Company of New 
York as contingent and successor exec- 
utor. Both are designated trustees, with 
power to appoint a successor or addition- 
al fiduciary. Mr. Shepard, husband of 
the late Helen Gould Shepard, daughter 
of Jay Gould whose $84,000,000 estate 
was in litigation for 10 years, provided 
in the last clause of his will that: “Gen- 
erally speaking, my executor and/or trus- 
tee may in their discretion do all things 
they deem advisable with respect to any 
property as though they were absolute 
owners.”... 


Jacob F. Schoellkopf, Sr., a pioneer in 
the aniline color industry in this coun- 
try, named the Marine Trust Company 
of Buffalo as executor and trustee under 
his will which left $50,000 to the local 
council of Boy Scouts and a similar 
amount to be distributed among six pub- 
lic welfare and educational organizations. 
After making generous bequests to his 
employees, he gave the residue of his 
estate to his three children. In naming 
as a beneficiary the Buffalo Foundation, 
which he was largely instrumental in 
establishing with Marine Trust Company 
as trustee, Mr. Schoellkopf, who was 
president of Schoellkopf, Hutton & Pom- 
eroy, investment firm, and former chair- 
man of Niagara Falls Power Company, 
declared: “I believe that the Foundation 
is an agency which, by safeguarding the 
principal and providing for the expendi- 
ture of the income without the possibil- 
ity of political, religious, or economic 
discrimination, and in an _ impartial, 
scientific manner, will provide solutions 
for many of our social problems”... A 
nephew, Alfred H. Schoellkopf, died a 
half hour after the senior Schoellkopf. 


Alfred, who was a utility executive, 
named the Manufacturers & Traders 
Trust Company of Buffalo as executor 
and trustee in his will bequeathing one- 
third of his estate outright to his wife, 
the residue in trust for her and two 
daughters... 


ILLIAM M. KINGSLEY, chairman 

of the United States Trust Com- 
pany of New York, former treasurer of 
New York University, and widely known 
for his philanthropic, educational and 
religious work, left a simple will in which 
he named a son and the trust company 
as executors. The estate is given out- 


right in equal shares to his widow, two 
daughters, a son and a daughter-in-law. 


An unusual provision is found in the 
will of the late Conde Nast, one of New 
York’s leading “class” magazine pub- 
lishers (Vogue, Vanity Fair, House and 
Garden, among others). It states that, 
having guaranteed an income of $10,000 
annually from a trust established in 1920 
for his divorced wife, Mr. Nast charges 
his estate with the amount necessary to 
make up any deficiency, except that, if 
income from the trust is reduced so low 
as to work an unreasonable hardship 
upon his estate, the sum then to be paid 
is to be reduced to a figure reasonable 
under the circumstances. Subject to this 
charge, the estate is left to two children 
by his first wife and a third by a later 
wife, also divorced. A son and a friend 
were named executors. 


Dr. Carl Sumner Knopf, late president 
of Williamette University, left a brief 
holographic will on a piece of note paper. 
Since such wills are not legal in Oregon 
where he was domiciled, the “instru- 
ment” will not be probated, the entire 
estate going to his wife... One hundred 
houses in London have been bequeathed 
to a boy’s club in Plymouth, under the 
will of Albert Casanova Ballard, million- 
aire London builder. _He previously had 
built for them a £100,000 edifice... 
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HOMAS A. BUCKNER, former pres- 
ident and chairman of the New York 
Life Insurance Company, created a trust, 
in his recently probated will, which will 
never take effect. Under the terms of 
the will, if his wife had predeceased him, 
the residue would have been placed in 
trust with the New York Trust Company 
for the benefit of his son, whose two 
daughters’ lives were to measure the 
duration of the trust. Since Mrs. Buck- 
ner is very much alive, she receives the 
residue of the estate outright, after gifts 
of $5,000 each to the son and a daughter. 
In the will Mr. Buckner specifically ex- 
ercised the power of appointment given 
him under a trust established by his wife 
with the New York Trust Company in 
1926. He appointed the corpus to his 
son, providing that any taxes which are 
chargeable to his estate are to be paid 
out of the residue. By a codicil, Mr. 
Buckner created a trust of his scrap- 
books, and certain ‘Memory Books” 
given him by agents of the New York 
Life on the observance of his 60th anni- 
versary with the company. These are 
to be held by his son for delivery to his 
grandson on marriage or coming of age. 
The First and Merchants National 
Bank of Richmond, Va., was named co- 
executor under the will of Thomas J. 
Wallner, late textile manufacturer and 
president of the Southern States Indus- 
trial Council. After small cash bequests 
to friends and servants, Mr. Wallner, 
who was president of Virginia Maid 
Hosiery Mills and other firms, left the 
residue to trustees under a living trust 
established in 1941... The Chase Na- 
tional Bank of New York is sole executor 
and trustee under the will of the late 
S. Forry Laucks, president of the York 
Safe and Lock Company ... George 
Sutherland, retired justice of the United 
States Supreme Court, left an estate of 
about $100,000, all except $1,600 of which 
went to his widow, whom he named as 
executrix of his will . . . A bequest of 
$2,500,000 was left to the Whitney Mus- 
eum of American Art by Mrs. Harry 
Payne Whitney, the former Gertrude 
Vanderbilt. The remainder of her es- 
tate (Mr. Whitney’s estate was valued 
at over $62,000,000 when he died in 
1930) is to be devoted to “such charitable 
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and educational purposes, including the 
encouragement of art, as my children 
shall determine to be most worthy and 
deserving.” Executors of the will are 
Mrs. Whitney’s son, a daughter and a 
son-in-law ... Joseph Salmon, chairman 
of Fisher Bros. Co., operators of 250 
food stores, named The Cleveland Trust 
Company as executor of his will, which 
leaves the residue of his estate to the 
trust company under the terms of a liv- 
ing trust created in 1927. 


* * * 


ie a will naming The Chase National 
Bank of New York and a step-child 
Bordon Helmer as executors and trus- 
tees, the late Dr. Fielding Lewis Taylor, 
New York physician and former gover- 
nor of the Virginians, disposed of cer- 
tain family silver and portraits, leaving 
the residue of his estate in trust for his 
wife who is given the power to take an- 
nually 10% of the principal of the trust 
at the time of exercising the power. The 
Virginians is an organization of New 
York residents interested in Virginia, 
Dr. Taylor having been a descendant of 
one of the first settlors of that State... 


Chamber of Will Horrors 


No. 4. Dig It Up 


Henry W. Onnen, wealthy recluse 
of Eureka, IIl., wrote in his will that 
‘no lawyer, no judge, no court is to 
have anything to do with my prop- 
erty.” Notwithstanding this com- 
mand, his heirs are now battling in 
court over his estate. It seems that 
the will, scribbled in pencil on the 
back of a calendar, told three nephews 
to take spades and dig for his fortune 
under the henhouse, “all at once, so 
there will be no crooked work.” They 
followed directions and came up with 
some $7,000 in eight fruit jars. In an 
old trunk, they found $3,000 more. 
Now one of the decedent’s sisters is 
suing another for an accounting, con- 
tending that their brother had more 
assets than have been disclosed, in- 
cluding a coin collection once ap- 
praised at $20,000. 
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Personnel Changes in Trust Institutions 


ALABAMA 


Montgomery—J. MILLS THORNTON, 
local security dealer, has been elected vice 
president of First National Bank to head 
the investment department, formerly under 
the direction of Lt. Col. J. Warren An- 
drews. 

CALIFORNIA 

San Francisco—EARL F. LAWRENCE 
and ROBERT V. WALSH were promoted 
from assistant trust officers to trust offi- 
cers of Crocker First National Bank. Both 
started with the bank as messengers, Mr. 
Lawrence in 1916 and Mr. Walsh in 1917. 
FRANCIS P. GRAY was appointed as- 
sistant trust officer. He entered the bank 
in 1918 as a clerk in the savings depart- 
ment. 

DISTRICT OF COLUMBIA 

Washington — FRANK M. PERLEY, 
trust investment officer of American Secur- 
ity and Trust Company, is on active duty 
with the U. S. Army Air Corps. 


FLORIDA 


Orlando—LINTON E. ALLEN, president 
of the First National Bank, has accepted a 
major’s commission in the Army Specialist 
Corps. W. T. Bland, chairman, takes over 
active operations of the bank during Major 
Linton’s absence. 


Palm Beach—E. S. WOOLEY, widely 
known bank analyst, has been elected vice 
president and comptroller of the First Na- 
tional Bank. Mr. Wooley has written ex- 
tensively on bank costs and their control. 
E. JAMES KNIGHT, local accountant, was 
at the same time chosen assistant vice pres- 
ident in the trust department. Mr. Knight 
formerly was with the Westminster Bank 
in London, having received a diploma in 
Trust Accounting from the University of 
London. 

West Palm Beach—L. A. USINA has 
been elected president of the Florida Bank 
& Trust Company, to succeed C. P. Cobb, 
recently resigned. JOHN F. LANIGAN 
was elected trust officer and director, and 
H. C. EBERTS vice president. Mr. Usina 
and Mr. Lanigan hold similar positions at 
the Florida National Bank & Trust Com- 
pany of Miami. 


ILLINOIS 


Chicago—DON H. McLUCAS, assistant 
secretary of The Northern Trust Company, 
has been named attorney for the company. 


ALFRED D. CAPPS, JR., and JAMES D. 
GREEN were elected assistant secretaries. 


Chicago—Edmund Burke, auditor of The 
First National Bank, has been appointed 
also comptroller, temporarily succeeding 


CHARLES Z. MEYER, reserve corps offi- 
cer on leave during active duty in the army. 


KENTUCKY 

Frankfort—ROGER W. ADAMS, for- 
merly cashier and assistant trust officer of 
the State National Bank, has been elevated 
to the presidency to succeed the late EU- 
GENE E. HOGE. CHARLES K. HOGE, 
JR.,; was promoted to cashier and assistant 
trust officer. 

Madisonville-HAROLD A. WYNN has 
been elected trust officer of the Kentucky 
Bank & Trust Company. 


LOUISIANA 


Shreveport—J. G. O’BRIEN, vice pres- 
ident and trust officer of the Commercial 
National Bank, resigned recently to accept 
a commission as a Major in the Army Air 
Force in Washington. 


MARYLAND 


Baltimore—HERMAN H. HOENE and 
RICHARD L. RIANHARD have been elect- 
ed assistant secretaries in the trust depart- 
ment of Equitable Trust Company, J. HUB- 
NER RICE was made assistant trust offi- 
cer, and J. JOSEPH DOYLE, who has been 
assistant secretary-treasurer, was given the 
additional title of assistant trust officer. 


MICHIGAN 


Battle Creek—DONALD P. ORDWAY, 
chairman of the Central National Bank, 
has been elected also president, to succeed 
the late Frank G. Evans. 


MISSISSIPPI 


Clarksdale—M. D. BRETT, executive vice 
president of Commercial Bank & Trust 
Company, and former State Bank Commis- 
sioner, has been elected vice president of 
the Bank of Clarksdale. 

Meridian—R. L. BANKS, SR., has re- 
turned to the Citizens National Bank as 
trust officer and assistant cashier after be- 
ing with the State bank examiner’s office 
recently. 





CURRENT EVENTS 


MISSOURI 


Kansas City—E. S. McANANY has been 
elevated to the presidency of The Kansas 
Trust Company which he helped to or- 
ganize 36 years ago. 


St. Louis—LINWOOD O. NEAL has re- 
signed as State Bank Commissioner of Ok- 
lahoma to accept a position as assistant vice 
president of Mississippi Valley Trust Com- 
pany here. 


NEW YORK 


New York—CECIL W. BORTON, retir- 
ing president of the National Association of 
Bank Auditors and Comptrollers, has been 
promoted to vice president of Irving Trust 
Company. SIDNEY W. COE and MAU- 
RICE C. THOMPSON were named assist- 
ant vice presidents. 


New York—LOUIS E. GOLDSTEIN, 
who was for 13 years trust officer of The 
Public National Bank and Trust Company 
and an assistant vice-president of that in- 
stitution, has been named Trust Officer of 
The National 
Safety Bank 
and Trust 
Company of 
New York. He 
will be in 
charge of all 
fiduciary work. 

Mr. Goldstein 

is a graduate 

of New York 

Univers- 

ity’s Law 

School and was 

a member of 

the first class 

to complete the 

course of the LOUIS E. GOLDSTEIN 
Graduate School of Banking at Rutgers. 
Several years ago he wrote “The Investment 
of Trust Funds,” regarded as a standard 
work in its field. 


OKLAHOMA 


Oklahoma City—HUBERT S. ROBIN- 
SON, formerly national bank examiner in 
the Chicago Federal Reserve District, has 
been elected vice president of Liberty Na- 
tional Bank. 


Shawnee—RICHARD COLEMAN, as- 
sistant trust officer of the Federal Nation- 
al Bank, has been accepted as ‘a volunteer 
officer candidate in the U. S. Army. 


OREGON 


Portland—“BOB” ALTON, vice president 
———— / and trust offi- 
cer of the 
United States 
National Bank 
is now Major 
Robert M. Al- 
ton, in com- 
mand of Head- 
quarters 
Squadron’ =_ at 
Boca Rotan 
Field, Florida. 
Maj. Alton 
was a Reserve 
officer, with 
experience in 
MAJ. ROBERT M. ALTON the last war. 


PENNSYLVANIA 


Philadelphia—DAVID CRAIG has been 
elected assistant vice president in the new 
business department of the Corn Exchange 
National Bank & Trust Company. OR- 
VILLE H. BEADLE was appointed as- 
sistant trust officer. 


Pittsburgh—J. DONALD PATTON has 
been promoted to trust officer of the Union 
National Bank. 


TENNESSEE 


Memphis—WILBUR H. OGDEN has 
been elected assistant trust officer of the 
Union Planters National Bank and Trust 
Company. He is an expert in the mortgage 
loan and real estate field. 


WISCONSIN 


Madison—R. H. MARSHALL, cashier, 
has been made trust officer of the First Na- 
tional Bank. 


CANADA 


Toronto—The National Trust Company 
recently announced the appointment of W. 


M. O’CONNOR as general manager. Mr. 
O’Connor, who was formerly assistant gen- 
eral manager, succeeds J. M. Macdonnell, 
who has been president and general man- 
ager and who continues as president of the 
company, discharging the duties of a full- 
time executive officer. 


H. A. Clarke, manager of the Toronto 
office, and H. V. Laughton, K.C., manager 
of the trust department, are appointed as- 
sistant general managers. In addition to 
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his new duties as assistant general man- 
ager, Mr. Laughton will continue in charge 
of the trust department. 

Terence Sheard, who for more than two 
years has been on leave from the company 
with the Department of National Defence 
at Ottawa and is now air member for sup- 
ply, also remains as an assistant general 
manager. 


Trust Institution Briefs 


Little Rock, Ark.—J. H. BOWEN, vice 
president and trust officer of the Union Na- 
tional Bank, has been appointed payroll 
savings plan director of the Pulaski County 
War Savings Staff. 


Los Angeles, Cal—CARL P. SMITH, 
vice president and trust officer of Citizens 
National Trust & Savings Bank, has been 
elected a director of the institution. He 
has been with the trust department since 
1924. 


Long Beach, Cal.—The Western Trust & 
Savings Bank has voluntarily discontinued 
its trust department. 


St. Louis, Mo.—The United Bank & Trust 
Company has absorbed the assets and lia- 
bilities of the Telegraphers’ National Bank, 
one of the few remaining labor banks in the 
country. 


Detroit, Mich.—A plan by which the De- 
troit Trust Company will acquire the en- 
tire capital stock of the Union Guardian 
Trust Company for approximately $1,550,- 
000 has been approved by the general trus- 
tees of the Union Guardian and now awaits 
approval by the Court and State Banking 
Commissioner, according to Union’s pres- 
ident Ernest C. Harris. 


New York, N. Y.—The Chase National 
Bank last month celebrated its 65th anni- 
versary. 

Rocky Mount, N. C.—W. W. SHAW, 
trust officer of the Peoples Bank and Trust 
Company, was recently elected president of 
the Rocky Mount Rotary Club. 

Cincinnati, O0—THOMAS J. KIPHART, 
director of public relations of the Fifth 
Third Union Trust Company, was recently 
crowned honorary 33rd degree Scottish Rite 
Mason. 

Dallax, Tex.—Colonel T. J. MORONEY, 
vice president and assistant trust officer 
of Republic National Bank, is now on leave 
of absence from the bank with the U. S. 
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Army for the duration. Col. Moroney rose 
to the rank of Major in World War I. He 
resigned from 
the regular 
army in 1919 
on return from 
Army of Occu- 
pation but was 
reappoint- 
ed Major of 
Infantry 
in the Officers 
Reserve Corps 
in 1919 and 
subsequently 
promoted to 
Lieutenant 
Colonel and 
Colonel. He is 
a graduate of 
the Command and General Staff School and 
the Army War College, and has received 
the decorations of Silver Star Medal for 
Gallantry in Action; Purple Heart for 
wounds received in action; Victory Medal 
with three battle clasps; Army of Occupa- 
tion Medal. He was ordered to active ser- 
vice early this year, as Special Service Of- 
ficer on the Special Staff of Lieutenant 
General Walter Krueger, Commanding Gen- 
eral Third Army, and detailed to the School 
of Military Government where he is now 
on duty. 


Dallas, Texas—The South Dallas Bank 
and Trust Company was formally opened 
on August 1st, Cooper E. Wyatt’s President. 

Salt Lake City, Utah—JOHN M. WAL- 
LACE, vice president of Walker Bank & 
Trust Company, heads a committee of 
prominent citizens who will encourage the 
youth of Utah to enlist in the United States 
Navy. 

Menomonie, Wis.—The stock of the First 
National Bank has been transferred from 
the Wisconsin Bankshares Corp. to local 
interests. 


COL. T. J. MORONEY 


In Memoriam 


Paul Washburn: trust officer and assis- 
tant secretary of First Trust and Savings 
Bank of Pasadena, Cal.; Major in World 
War I and a Colonel at his death. 

Howard J. Castle: president and trust of- 
ficer of Torrington (Conn.) National Bank. 

August Luer: president of Alton (lIIl.) 
Bank and Trust Company. 

Grover H. Hull: vice president and trust 
officer of The National City Bank of Cleve- 
land. 
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U. S. Banks Set Six New Highs 


According to figures digested from The 
Final 1942 Edition of Rand McNally Bank- 
ers Directory (“Blue Book”) just published, 
the commercial banks of the United States 
are in a far sounder condition than they 
were at the comparable period of World War 
I, and the consolidated statements for all 
American banks show six high points—sev- 
eral being all-time records. 

Total banking resources of the country 
stand today at over 93 billion dollars—the 
highest in history. Deposits also are the 
highest on record ($83,861,110,000) and 
banks have never before held as large a 
total of Government bonds. Surplus is the 
highest since 1933, undivided profits and re- 
serves are the highest in 10 years, while 
total invested funds have increased nearly 
three billion since December, 1941, (this 
gain being all in Governments, both “other 
securities” and “loans and discounts” hav- 
ing decreased during the same period.) 

While bank earnings, even with the gen- 
eral use of service charges, are still not as 


415 


good as might be desired, banks are in much 
better shape to go through the war and 
post-war periods than they were 20-odd 
years ago. Then the country was seriously 
over-banked—more than 30,000 as against 
the 15,009 shown in this current Blue Book. 
And the fact that they are not over-loaned 
or spread too broadly on investments is 
turther indication that they should be able 
to weather the days ahead in a far stronger 
position. 


0 


Issues Tax Booklet 


New principles of income taxation are 
forcefully depicted in a pamphlet being dis- 
tributed by Crown Trust Company of Mon- 
treal and Toronto, which analyzes the re- 
cently enacted Canadian Income War Tax 
Act. Compulsory saving, deductions for 
unusual medical expenses, and special al- 
lowances for dependents are among the 
novel aspects covered. Copies of the broch- 
ure may be obtained from Vice president 
and Managing Director I. P. Rexford. 


is 


Manufacturers Trust Company opened its newest office this month at Fifth Avenue 
and 57th Street, New York. The banking premises, formerly occupied by the New 
York Trust Company, have undergone considerable interior and exterior alterations 


in the last few months. The banking floor of the 57th Street Office, shown above, is 
notable for the mural paintings on the walls which depict waterfront life, shipping 
and architecture of New York City from the Seventeenth Century down to the present 
day. These murals, which cover an area measuring approximately 200 feet long and 
13 feet high, show New York as a Dutch settlement and as a British Colonial town, 
and in contrast, they also show present day scenes in lower Manhattan with its tower- 
ing skyscrapers. Francis J. McGrath, vice president, is in charge of this office, one 
of the 68 of Manufacturers Trust Company in Greater New York. 
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New Books 


Personal Estate Planning in a Chang- 
ing World 


RENE WORMSER. 
York. 311 pp. $2.50. 


Simon & Schuster, New 


This book was designed for the layman 
—to give him enough information so that 
he may intelligently prepare for and dis- 
cuss with his attorney a “reasonably com- 
prehensive and balanced estate plan.” 
Whether Mr. Wormser has succeeded or not 
is difficult to tell, for this reviewer happens 
not to be of the group for whom the vol- 
ume was primarily intended. But we do 
have a feeling that many lay readers will 
end up more confused than ever, for, despite 
the author’s informal style, the subject 
with which he is dealing is somewhat beyond 
the immediate grasp of the non-“techni- 
cian.” And so it seems to us, at least, that 
the book may be more valuable to the tech- 
nician—attorney, trust officer, life insur- 
ance underwriter, etc. 


Mr. Wormser’s whole thesis may be de- 
scribed in two words: “flexibility,” “liquid- 
ity.” These are the two guideposts in estate 
planning which he constantly and properly 
emphasizes throughout. His approach to 
planning is seen from the following ques- 
tions which he suggests the estate owner 
should ask himself: 


“Who shall my beneficiaries be? 

“Why? What reasons, purposes and ob- 
jectives have I for my intended bene- 
factions? 

“When shall each gift come into effect? 

“What property have I, best suited to 
each beneficiary and purpose, respec- 
tively? 


TRUST AND BANKING FACILITIES 


BERKS COUNTY TRUST 
COMPANY 


Reading, Pennsylvania 


e@ Member Federal Deposit Insurance Corporation 


“How can I best effect my purposes—by 
what mechanisms?” 


Around the answers to these questions 
the book unfolds. Check lists to aid in an- 
swering them constitute one of the most val- 
uable features of the work. The six-plank 
general platform for planning (at page 31) 
is also interesting. 


Some of the basic themes running through 
the volume are that inflation is practically 
inevitable, and that a good corporate fidu- 
ciary is the best choice for executor or 
trustee. Also underlying the text is the 
thesis that the attorney is the hub of the 
whole estate planning machine. 


There are several aspects of the book that 
detract from its value. In the first place, 
there is a great deal of repetition, so much 
that it must have been intended. Second, 
the discussion of life insurance and life in- 
surance companies is sometimes inaccurate, 
sometimes unfair and sometimes incon- 
sistent. Finally, there are ten (by count) 
errors in the text. It would require too 
much space to go into them here. 


Corporate Executives’ Compensation 


GEORGE T. WASHINGTON. Ronald Press Co., 
New York. 519 pp. $7.00. 


The subtitle of this book gives a good 
idea of its content: Legal and business as- 
pects of salary and bonus plans, stock op- 
tions, pensions, indemnity agreements, and 
related matters. It is about the best work 
in this increasingly important field. It is 
particularly helpful for the lawyer faced 
with the task of preparing a plan or em- 
ployment agreement. There is considerable 
discussion of the trust device as a means 
of accomplishing desired objectives. 


Cyclopedia of Insurance in the United 
States 


The Index Publishing Co., New York, 881 pages, 
$3.00. 


This 52nd annual edition for 1942 is a 
carefully edited description of the various 
units of the insurance business in the 
United States. The principal portion of 
the volume is subdivided into the “Fire and 
Marine,” “Life,” and “Casualty, Surety, and 
Miscellaneous” sections. Not only the cor- 
porations but also associations, educational 
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organizations, and other units of the bus- 
iness are described. 

A feature worthy of special note is found 
in the “Definitions and Forms” section 
which gives meanings of the various tech- 
nical and legal words in fire, marine, life, 
casualty, and surety insurance. State in- 
surance laws as applicable to agents and 
brokers are included as well as a large 
amount of miscellaneous information on 
such subjects as rating systems, corporate 
reserves, suretyship. Finally, 310 pages 
are devoted to biographical sketches of 
prominent insurance men. 

As a quick reference work this cyclopedia 
should prove valuable. 


The Shifting and Incidence of Taxa- 
tion 


OTTO VON MERING. The Blakiston Co., Phila- 
delphia. 262 pp. $3.25. 


This volume presents for the practical tax 
analyst and student of public finance novel 
and authoritative information on the theor- 
ies of tax shifting. It covers the various 
types of taxes from the analytical point of 
view rather than by classification according 
to their apparent similarities. Mr. von 
Mering, who is a lecturer on economics at 
Tufts College, has included in his work 
many important developments arising from 
recent studies of economic theory and taxa- 
tion. The book should be of much interest 
to practicing tax men as well as economists. 


Economic Problems of War and Its 
Aftermath 


C. W. WRIGHT, editor. 
Press. 197 pp. $2.00. 


University of Chicago 


This small volume contains seven excel- 
lent essays covering selected phases of the 
war effort and the post war period. Two 
are historical in nature and deal with the 
effects of the wars prior to 1640 and the les- 
sons to be learned from our own past wars. 
Other sections deal with war finance, price 
control, the war state, the crisis of indi- 
vidualism and the structure of future so- 
ciety. The outstanding authorities contribut- 
ing to the volume are: F. H. Knight, Monty 
J. Bonn, W. F. Ogburn, Simeon Leland, 
John U. Nef, C. W. Wright, and T. 
0. Yntema. The material is pre- 
sented in non-technical language and is free 
from the abstractions too often character- 
tic of such volumes. It is a highly recom. 
mended addition to any library on war eco. 
nomics, 
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D. C. Committee Heads Appointed 


The Fiduciaries Section of the District of 
Columbia Bankers Association has chosen 
the following committee chairmen for the 
coming year: 

Trust Law and Legislation: Stanley D. 

Willis, National Metropolitan Bank. 
Standardization: J. Wesley Clampitt, Jr., 

Union Trust Co. 

Taxation: William Rea, American Secur- 
ity & Trust Co. 
Program: Edwin B. Shaw, Riggs National 

Bank. 

Publicity: B. Bruce Frantz, American Se- 
curity & Trust Co. 

Trust Investments: Nelson J. Foster, Na- 
tional Savings & Trust Co. 

Bulletin: William S. French, Jr., American 

Security & Trust Co. 
Manual of Operations: 

Union Trust Co. 
Nominating: William V. Simmons, Liberty 

National Bank. 


Melville W. Stuart, 


ae) 


Atlanta Council Elects 


The new president of the Life Insurance 
and Trust Council of Atlanta is David Marx 
Jr., of the Massachusetts Mutual Life Insur- 
ance Company, elected at the council’s re- 
cent annual meeting. He succeeds Carroll 
P. Jones, trust officer of the Trust Company 
of Georgia. 

Others elected were N. Baxter Maddox, 
vice president and trust officer of the First 
National Bank, vice president; Bealy Smith, 
general agent of Connecticut Mutual Life 
Insurance Company, treasurer, and Alfred 
D. Boyston Jr., trust officer of Trust Com- 
pany of Georgia, secretary. 
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Notes on Trust and Probate Literature 


Removal of Due Process Limitations 
Against Multiple Taxation 


51 Yale Law Journal 398, June 1942. 


This Note analyzes the majority, con- 
curring and dissenting opinions in the re- 
cent Supreme Court case of Utah v. Aldrich 
in which it was held that there was no con- 
stitutional prohibition against multiple death 
taxation of intangibles. The author lists 
six possible remedies for the resulting sit- 
uation, including: (1) exclusive taxation by 
the federal government, with allocation 
among the states; (2) adoption of a uni- 
form death tax law governing situs; (3) 
entry into compacts by which the states 
would agree to a low flat rate tax on non- 
resident decedents; (4) arbitrary delimita- 
tion of the spheres of the states by the fed- 
eral courts; (5) crediting taxes paid to non- 
domiciliary states against tax payable to 
domiciliary state; (6) adoption of recipro- 
cal exemption legislation. In the mean- 
time, the author feels that the Supreme 
Court may nevertheless be obliged to place 
limitations on arbitrary multiple state taxa- 
tion. 

(The same decision is discussed in 17 
Indiana Law Journal 560—Aug. 1942.) 


New State Laws Regarding War Pe- 
riod Fiduciaries 


CARLYSLE A. BETHEL. 22 The Trust Bulletin 
& 


, Sept. 1942. 


This article raises some of the questions 
which ought to be covered in legislation 
governing the situations where a fiduciary 
is called to some service in connection with 
the war. It cites Guy Newhall’s article on 
the same subject in the August issue of 
Trusts and Estates. 


The Home-Made Will 


DAVID F. MAXWELL and ROBERTSON GRIS- 
WOLD. 21 The Trust Bulletin 11, July-Aug. 
1942. 


Many books and booklets have appeared 
in recent years designed for the layman 
who wants to write his own will. Some of 
them have made extravagant claims as to 
their value, and in one case the Federal 
Trade Commission caused the publisher to 
“cease and desist.” This article suggests 
that the Commission might take further 
steps to restrain such publications. At the 


same time, much good might be accom- 
plished by attacking the home-made will 
problem through publicity showing the dan- 
gers of these wills, with illustrations taken 
from local court decisions as was done not 
long ago by Guaranty Trust Company of 
New York. This suggestion was made in 
the January 1942 issue of Trusts and Es- 
tates (see page 53). 


The New Federal Tax Bill 


WILLIAM H. 
Sept. 1942. 


FISSELL. 149 The Spectator 8, 

This is a review of life insurance and 
other features of the proposed revenue act. 
Changes made by the House bill would af- 
fect annuity and alimony trusts, interest on 
money borrowed to purchase single-premium 
or paid-up life insurance, pension trusts, 
$40,000 insurance exclusion under the estate 
tax, test of includibility of insurance pro- 
ceeds in decedent’s estate, deductions in ex- 
cess of value of property subject to claims 
at decedent’s death, deduction for charitable 
pledges, and gift tax exemption and annual 
exclusion. (In the October issue, Mr. Fis- 
sell discusses the action of the Senate Fi- 
nance Committee on some of these pro- 
posals.) 


Requirement of Certainty for Char- 
itable Deductions 


30 California Law Review 556, July 1942. 


The courts have ruled that a bequest to 
charity must be “certain” in order to be 
deductible from a decedent’s gross estate. 
This Comment points out many inconsisten- 
cies in applying this test. For example, a 
deduction is allowed for a gift to charity 
subject to a life estate, even where the life 
tenant has the power to invade principal. 
Peculiar results also arise from the require- 
ment that the deduction must be determined 
as of the date of testator’s death, with ques- 
tions such as the effect of the happening of 
a contingency in the interim between death 
and filing the tax return, the effect of com- 
promises, and the effect of statutes which 
permit heirs to defeat proportionately large 
charitable gifts. Legislative changes are 
suggested to make the tax depend on 
whether the property has actually passed 
to the charity, and in the case of gifts sub- 
ject to a divesting contingency, where the 
tax might be waived and a bond posted or 
the tax paid with privilege to recover a re- 
fund. 
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Transfers in Contemplation of Death 


Recent Federal Decisions Indicate Factors 
Determinative of Estate Tax Liability 


FRANKLIN W. GANSE 
Ganse-King Tax Service, Boston, Mass. 


IFTS transferred in contemplation 
of death are subject to Federal es- 
tate tax in the estate of the donor. Many 
cases involving the question whether the 
transfer was so made have been tried 
in the United States courts from the 
Board of Tax Appeals up; and many 
property-owners who are making or 
thinking of making gifts, especially to 
members of their families, are much in- 
terested in the subject. Frequently they 
hold back in making such gifts because 
they fear that they will be held to have 
been made in contemplation of death and 
so taxed later on as parts of their estates. 
I have examined the last twenty-nine 
cases on this subject decided in the 
United States courts, as reported in the 
Prentice-Hall Inheritance Tax Service 
between May 1, 1940 and August 1, 1942, 
and give herewith summaries of these 
decisions. No attempt has been made 
to learn whether any of these cases will 
be carried to higher courts, my idea be- 
ing simply to bring together in one place 
the evidence of the trend of recent Fed- 
eral decisions. 

As Randolph E. Paul says, “The cases 
show a disinclination to hold that inter 
vives transfers are part of the taxable 
estate; the fortunes of war have been on 
the whole against the Government.”* 


—_—___ 


*Federal Estate and Gift Taxation, Vol. I, p. 


The statutory presumption that the 
transfer was or was not made in contem- 
plation of death, if death followed within 
less or more than two years, decides 
many cases where the evidence does not 
overcome it. Health, will-making and 
definite motives (often hard to discover) 
also are very important factors in the 
evidence; for it all comes down to the 
matter of evidence, with the principal 
witness no longer available. 


Summaries of the cases follow, only 
eight of them being worth outlining at 
any length. 


Attorney’s Evidence Excluded 


(1) Estate of Janet W. Baldwin (U. 
S. Circuit of Appeals, 9th Circuit. Feb. 
10, 1942.) 

This case turned on the admissability 
of the evidence given by the attorney of 
the decedent. She had, on his advice, 
deeded certain real estate to her son, 
who, for her protection, had executed a 
deed back to her to be recorded only in 
case he predeceased his mother. It was 
the idea and suggestion of the attorney 
that the deed would save the expense of 
administration on the property. Mrs. 
Baldwin continued to receive the income 
from the property. 

The court reversed the opinion of the 
Board of Tax Appeals, and held that it 
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was error for the Board to admit the 
evidence of the attorney regarding his 
conferences with the decedent, which 
were privileged communications; and 
that without this evidence there was no 
testimony to support the Board’s decision 
that the transfer was intended to take 
effect in possession or enjoyment at or 
after death, nor evidence to support 
a finding that it was in contemplation of 
death. 


Decedent evidently died about three 
years after the execution and recording 
of the deed to her son. 


(This case would no doubt have been 
decided in favor of the Government if 
the attorney’s evidence had been ad- 
mitted). 


Suffered Stroke 


(2) Robert H. Russell et al., Execu- 
tors, vs. U.S. (U.S. Court of Claims. May 
5, 1941.) 


Decedent died March 5, 1935, aged 73. 
Transfers in question, which disposed of 
over half of the decedent’s estate, were 
made to decedent’s wife and four children 
at various times from July 26, 1929 to 
March 24, 1931, he being an invalid fol- 
lowing a second stroke of paralysis in 
October, 1929, which rendered him un- 
conscious for two or three hours. These 
were claimed to have been made in con- 
templation of death. Other gifts not 
included by the Commissioner as part of 
the decedent’s gross estate were made in 
1924, 1925 and 1929. 


Prior to July 1, 1928, decedent had 
been in good health, being a strong and 
vigorous man who had led an active life. 
About July 1, 1928, he had a stroke of 
paralysis resulting from a severe cere- 
bral hemorrhage caused by the rupture 
of a blood vessel and was unconscious for 
several days. The stroke resulted in the 
paralysis of his right arm, right leg, 
and loss of power of speech. He made 
steady progress toward recovery, and his 
physicians were pleased with his pro- 
gress and encouraged him to believe that 
substantial recovery from the stroke 
could be expected. A registered nurse 
was his constant companion from the 
time of his first stroke until his death. 
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The number of visits by his physicians 
during 1929, 1930 and 1931 was 355. 


Extracts from Opinion: “The dece- 
dent gave away approximately two-thirds 
of his property to his wife and children 
after he had suffered a second stroke of 
paralysis and when he had not been able 
to speak for a year and had not had the 
full use of his right arm and leg... The 
determination of the Commissioner . . 
that these transfers were made without 
adequate consideration in money or 
money’s worth and were made in contem- 
plation of death, we think is correct.” 


Amendments for “Living” Purposes 


(3) Estate of William G. Wilson (U. 
S. Court of Claims. Oct. 6, 1941.) 


Decedent died Nov. 30, 1935, aged 64, 
leaving a will executed July 24, 1934. 


It is hard to understand why the Com- 
missioner claimed that the gifts made in 
connection with the trusts involved in 
this litigation were deemed to constitute 
transfers in contemplation of death; but 
it probably was because the trusts were 
amended in June, 1934, less than 18 
months before the date of the decedent’s 
death. The trusts were created from 
1920 to 1928. 


Until the date of his death decedent 
was active in his business. He was a 
hard worker, energetic and alert, always 
good-humored and never melancholy. He 
was apparently in good health during all 
his business life except for head colds 
once or twice a year. He took good care 
of his health, having periodical check- 
ups made by his doctor and dentist. He 
obtained $15,000 life insurance in July 
1933 on an entirely favorable medical 
examiner’s report. In December 1934, 
not feeling well, he had a complete phy- 
sical examination which revealed some 
irregularities. This he had re-checked 
in January 1935. It showed what was 
considered a benign tumor near the 
lungs. He died suddenly while on his 
way to a fishing trip. The coroner's 
certificate showed angina pectoris as the 
cause of death. He had never had a 
heart attack before. 


Extract from Opinion: “There is no 
merit in defendant’s contention that the 
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trusts were made in contemplation of 
death. When the first trust was executed 
the deceased was 48 years old, and when 
the last one was executed he was 56 
years old, and at all times he was in 
perfect health. There is nothing what- 
ever to indicate that the trusts were 
originally created in contemplation of 
death. They were amended in June, 
1934, when plaintiff was slightly over 
63 years of age, and when he was in 
perfect, if not vigorous, health, and the 
record leaves no doubt of his purpose in 
amending the trusts. That purpose was 
to prevent the inclusion within his gross 
income of the income from the trusts, 
and, secondarily, to equalize among the 
beneficiaries the income from the four 
trusts. There is not the faintest sug- 
gestion that in so doing he was actuated 
by thoughts of death.” 


Not Testamentary 


(4) Estate of Arthur B. Griffith (U.S. 
Court of Claims, May 15, 1940.) 


Four transfers were made in 1928 and 
1929. Death occurred August 10, 1934, 
aged 79 years. The court held, in decid- 
ing that the transfers were not taxable, 
that the paramount consideration for the 
1928 trusts was the particular concern 
felt by the decedent for an invalid daugh- 
ter, while as to the 1929 transfers, they 
were made for the purpose of providing 
an adequate income for himself during 
his later years. 


(5) Cox vs. Thomas (U.S. District 
Court, N. D. Tex. Feb. 23, 1940.) 


Transfers within three years of death 
of a woman aged 78 years old were held 
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not made in contemplation of death where 
the evidence failed to prove that the 
particular transfers were in the nature 
of a testamentary disposition of prop- 
erty. 


Unknown Sickness 


(6) Estate of Lawrence W. Morgan 
(U.S. Dist. Ct, Mass., March 31, 1941.) 


In 1934 decedent, having a throat ail- 
ment, was sent to a specialist in diseases 
of the ear, nose, and throat, including 
cancer of those parts. He then had can- 
cer of the throat but the physician never 
told him so. He finished a series of treat- 
ments for cancer on October 29, 1936, 
completed the $45,000 gift on November 
10, 1936, and died October 14, 1937, as 
a result of the disease with which he had 
long been afflicted. 

Extract from Opinion: “In view of 
the statutory presumption where the don- 
or’s death occurs within two years of a 
transfer, the plaintiff’s burden of show- 
ing by a preponderance of the credible 
evidence that the tax was erroneously 
collected, and giving to the phrase ‘in 
contemplation of death’ the meaning 
taught by U.S. vs. Wells, 283 U.S. 102, I 
find the transfers here involved were 
made in contemplation of death.” 

(7) Estate of John H. Brewster (U.S. 
Dist. Ct., Conn., Apr. 10, 1941.) 

Death occurred within nine months 
after the gift was made. But evidence 
showed that decedent had no knowledge 
of his ill health until some time after the 
transfer had been made. Transfer was 
held not to have been made in contem- 
plation of death. 
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(8) Whittenburg v. Collector (U.S. 
Dist Ct, N. D. Tex. Mar. 16, 1942.) 

The court found that when the dece- 
dent and his sister executed the instru- 
ments which vested certain interests in 
their father, the decedent did not do so 
in contemplation of death—that he was 
apparently in good health and knew noth- 
ing to the contrary until later when he 
was advised by his doctor that he had 
heart trouble. 


“In Anticipation of Succession” 


(9) Estate of Helen Hall Vail (U.S. 
Dist Ct, W. D. N. Y. Feb. 26, 1942.) 

Decedent, suffering from an incurable 
ailment, had been adjudged an incom- 
petent person by the Supreme Court of 
New York in 1926 when she was 71, and 
shortly thereafter the court acted on the 
petition of her daughter and ordered the 
Committee of the incompetent to make 
payments aggregating over $1,300,000 up 
to date of the decedent’s death in 1935. 

In deciding this case the District Court 
emphasized the fact that the difference 
between gifts made in contemplation of 
death and those not so made “must be 
found in the transferor’s motive,” adding 
that the determination is not dependent 
on finding that the transferor then enter- 
tained thoughts of death but rather 
whether the transfer was made in antici- 
pation of succession. The court held that 
with one small exception the payments 
were made in contemplation of death and 
succession in the estate of the incom- 
petent, on the theory that the Committee 
of the incompetent acted as she would 
have acted if she had been in full posses- 
sion of her mental faculties. 

(10) Clarence C. Wemple, executor, 
vs. Collector (U.S. Dist. Ct, S. D. IIL, 
June 2, 1941.) 

The court held that gifts to decedent’s 
children, made within two months of the 
time of his death in his 89th year, were 
made in contemplation of death. 

(11) Merchants National Bank, Trus- 
tee (U.S. Dist Ct, E. D. Pa. Mar. 20, 
1942.) 


The court held that various transfers 
made to the trustee during the lifetime 
of the decedent donor were not made in 
contemplation of death. 
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(12) Estate of C. E. Coffin (Board 
of Tax Appeals. Aug. 20, 1940.) 

Transfers made within five months of 
the date of decedent’s: death held not 
made in contemplation of death where 
record indicated that purpose was to put 
contemplated plans into effect. 

(13) Estate of Katherine B. Talbott 
(B. T. A. Oct. 28, 1940.) 

Death from coronary occlusion occur- 
red at the age of 71, three and one-half 
years after making the questioned gifts 
to her children. Decedent was a very 
energetic woman, in good health until a 
few days before her sudden death. It 
was held that the gifts were not made in 
contemplation of death. 


Associated with Death 


(14) Estate of Millie L. Wright (B. 
T. A. Feb. 11, 1941.) 

Gifts were made to two daughters 
within a year of decedent’s death at 79. 

From the Opinion: “The property in 
question was transferred in contempla- 
tion of death . . . petitioner has failed 
to produce convincing evidence that de- 
cedent’s compelling motive was asso- 
ciated with life rather than with death. 
The transfers were made shortly after 
decedent’s will was executed and disposed 
of her property similarly and to the na- 
tural objects of her bounty. Decedent 
was at the time suffering from the phy- 
sical infirmity which later carried her 
off. She had been confined to the hos- 
pital for some time earlier in the same 
year in which gifts were made, and had 
hardly dismissed the attendant employed 
following that illness before the death 
of her brother resulted in what is des- 
cribed as a ‘mental upset.’ ” 

(15) Estate of Charles L. Murfey (B. 
T. A. Mar. 18, 1941.) 

The transfers in this case were made 
for the purpose of avoiding possible 
judgment liability on the part of the 
donor, and the court held that they were 
therefore not made in contemplation of 
death. 

(16) Estate of David D. Little (B.T. 
A. Apr. 1, 1941.) 

Gifts were made in 1932, while dece- 
dent was still active in his various busi- 
ness interests. Death occurred in 1935, 
at age 77. Held not taxable. 
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Persuasive Evidence 


(17) Estate of Louis Baskind (B. T. 
A. May 14, 1941.) 


From the Opinion: “In this case re- 
spondent (the Commissioner) seeks to 
include in the gross estate of the dece- 
dent the cash surrender value of the 
three insurance policies which the dece- 
dent assigned to the beneficiaries thereof. 
The respondent claims that the transfers 
were made within two years of the dece- 
dent’s death and that the petitioners 
have not overcome the statutory pre- 
sumption that they were made in con- 
templation of death. 


“We are of the opinion that the peti- 
tioners have met and overcome the statu- 
tory presumption . . . Louis Baskind 
died suddenly and, as appears from his 
application for insurance at the time of 
his death, was only 54 years old. He at- 
tended business regularly up to the first 
part of the week before his death, and 
in August, 1936, (when he died) he was 
negotiating for a two-year lease on an 
apartment. In light of these facts it 
cannot be said that the impelling motive 
of the transfer was the thought of death. 
On the contrary, even though no testi- 
mony was introduced as to the state of 
the decedent’s health or the specific cause 
of his death, his willingness to surrender 
the insurance policies for less than the 
amount of the death benefits is persua- 
sive that the transfer was motivated by 
purposes associated with life.” 


(18) Estate of Frank F. Tillotson (B. 
T. A. June 5, 1941.) 


Gifts to members of decedent’s fam- 
ily, made within one year of his death 
at age 71, were held not made in contem- 
plation of death. 


From the Opinion: “The decedent, 
having arranged upon retirement for a 
competence for the rest of his life 
(through the purchase of annuities) 
made the transfers in question for the 
purpose of ridding himself of financial 
cares and worries, for the purpose of 
pleasing his family, and for the purpose 
of retaining domestic tranquillity—all 
purposes connected with life, not death.” 


Plans for Life 


(19) Waterman Estate (B.T.A. Dec. 
12, 1941.) 


Decedent made various gifts to his 
wife and died 53 days later, at the age of 
71 years. He had a kidney operation in 
1930 and from then until his death had 
been under medical care. He contem- 
plated building a new home and had an 
architect draw plans for it a few weeks 
before his death. Decedent continued 
to be president of the Waterman Steam- 
ship Company and attended business al- 
most every day until his death. The 
immediate cause of death was uremia 
which could not be detected ten days 
prior to death. It was determined that 
the impelling cause of the transfer was 
to minimize his Federal income taxes. 
The gift was held not to have been made 
in contemplation of death. 


(20) Estate of Lewis A. Myers, Jr. 
(B.T.A. Dec. 11, 1941.) 


About three years before his death, 
decedent made a gift to his only son of 
$50,000 face amount of U. S. Treasury 
Bonds. The son was engaged in business 
with his father who felt that the success 
of the business was largely due to the 
son’s efforts, that the compensation 
which the son had received during the 
years past had been insufficient, and that 
the gift in question would make up for 
this insufficiency. Decedent’s health had 
been good up to the time of his last ill- 
ness, except for a short period about one 
year before this gift was made. The 
gift was held not to have been made in 
contemplation of death. 
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(21) Estate of Joseph W. Marsh (B. 
T.A. Feb. 6, 1942.) 

Irrevocable transfer of certain insur- 
ance policies in trust was made December 
20, 1935. Death occurred on January 31, 
1936, at the age of 77. The decedent was 
active in business until the time of his 
death, and although his physician knew 
that he was not in the best of health 
shortly before his death, he himself in- 
dicated that he expected to live for a 
long time. It was held that the transfer 
in trust of the insurance policies was 
not made in contemplation of death. 


Meeting Burden of Proof 


(22) Estate of Benjamin F. McGrew 
(B.T.A. Mar. 13, 1942.) 

Gift was made April 30, 1935. The 
will was executed May 16, 1935, and de- 
cedent died March 16, 1937. 


From the Opinion: “The burden being 
upon petitioner to overcome the prima 
facie correctness of the respondent’s 
determination that decedent transferred 
property in contemplation of his death, 
as well as under the presumption created 


by section 302 (c), the Board should have 
been placed in a position to determine 
by means of a sufficiently complete des- 
cription of all relevant facts what was 
decedent’s impelling motive in making 


the 2 transfers. Petitioner fell far short 
of doing this. We do not know the cause 
of decedent’s death; his age; or his state 
of mind when the transfers were made. 
Even his physical condition at that time 
is described only as ‘fairly good’ but ‘he 
was worried to death over this lawsuit’ 
and ‘he never was a strong man.’ The 
testimony shows that he was ill within 
six months of the time of the conveyance 
but not the nature of this illness. 

“The single circumstance relied upon 
to induce us to determine that these 
transfers were not made in contempla- 
tion of death is that decedent had pre- 
viously intended to transfer the prop- 
erty to his wife and that at the time he 
feared his creditors might take it. But 
even this, in the form in which the evi- 
dence appears, is about as consistent with 
the one motive as with the other. 


“On the other hand, decedent made his 
will within about two weeks of the trans- 
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fer. His wife was his beneficiary under 
both. The deed by which the gift was 
made was kept in his wife’s safe deposit 
box and not recorded until after dece- 
dent’s death. 


“The record, taken as a whole, leaves 
us far from satisfied that the gift was 
not brought about by testamentary mo- 
tives. We have accordingly made the 
finding that the property was trans- 
ferred in contemplation of death.” 


(23) Estate of John R. Gillingham 
(B.T.A. Apr. 1, 1942.) 


Four years before he died decedent had 
a stroke from which he recovered. His 
death at the age of 64 was a result of 
the same condition. It was not shown 
that he knew that his physical condition 
was progressively serious or that he con- 
sidered death taxes before making the 
gifts in question. It was shown that 
decedent was not tax conscious since he 
had never availed himself of possible in- 
come tax savings in a community prop- 
erty state. Decedent’s motive in mak- 
ing the gift was to equalize his children’s 
interests in his property. Since he had 
formerly made a gift to his married 
daughter, he made a similar gift to his 
son to treat them alike. It was held that 
these gifts were not made in contempla- 
tion of death. 


(24) Malfanti Estate (Prentice-Hall 
Inheritance Tax Service, Report Bulle- 
tin #14. Oct. 31, 1940.) 


(25) Barnard Estate (Report Bulle- 
tin #14. Oct. 31, 1940.) 


(26) Henry N. Dodge Est. 
Bulletin #14. Sept. 30, 1941.) 


(27) Henry M. Springer Est. 
port Bulletin #18. Nov. 27, 1941.) 

These four cases involved transfers 
made more than two years prior to death 
which were held not taxable because not 
made in contemplation of death, the bur- 
den of proof being on the Government in 
these cases. The circumstances not be- 
ing of special interest, it is unnecessary 
to give further details. 


(28) Estate of Lydia A. Masse (B.T. 
A. July 3, 1942.) 

(29) Henry M. Springer Est., (Report 
Bulletin #18. Nov. 27, 1941.) 


(Report 


(Re- 
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In these cases there was transfers 
made within two years of the date of 
death which the court held taxable since 
the evidence did not overcome the statu- 
tory presumption to that effect. 


Summary 


IGHT cases were decided in favor 

of the Government and twenty-one 
in favor of the estates. Of the eight, 
six involved transfers made within less 
than two years of date of death, and the 
two other decedents were in very poor 
health when they made their transfers. 
Several of the twenty-one were in poor 
or doubtful health, but did not know it, 
and six of these transfers were made 
within two years of death. A brief an- 
alysis of the eight Government victories 
shows that the cases could hardly have 
been decided otherwise. 

Russell: Commissioner did not seek 
to tax transfers made before paralytic 
stroke, but only those which disposed of 
two-thirds of his estate after a second 
stroke, when he had been unable to speak 
for a year. 

Morgan: Decedent had cancer but did 
not know it. Transfers were made after 
a series of treatments and within one 
vear of death. Statutory presumption 
not overcome. 

Wemple: Gifts made within two 
months of death; age 88 years and 10 
months. 

Vail: Large payments made to heirs 
of insane decedent in anticipation of 
succession and of course while she was in 
very poor health. 

Wright: Decedent at age 79 and suf- 
fering from the illness of which she died 
made gifts within eleven months of 
death. No evidence to overcome statu- 
tory presumption. 

McGrew: Death within two years of 
date of gift. Deed not recorded till after 
death. 

Masse: Transfers made within nine 
months of death. Evidence showed they 
were made in contemplation of death. 

Springer: Transfer made within two 
years of death and evidence did not over- 
come statutory presumption. Other ear- 
lier gifts held not made in contempla- 
tion of death. 


Classification of Motives 


HE motives which actuated the var- 

ious decedents in making their gifts 
of course influenced the courts when 
they were brought out in evidence. In 
many cases they were not at all clear. 

The only “motives associated with 
death” cited are poor health, connection 
with will-making, connection with antici- 
pation of succession, and the combination 
of poor health and will-making at the 
time of the transfer. 

“Motives associated with life” are 
much more numerous, and include the 
following, using the language of the 
courts: 


To equalize trust income among bene- 
ficiaries 

Concern for an invalid daughter 

To provide income for decedent’s later 
years 

To put contemplated plans into effect 

To avoid possible judgment liability 

Transfer of life insurance policies for 
less than the death benefits 

Purchase of annuities 

Ridding one’s self of financial cares 
and worries 

Pleasing one’s family 

Retaining domestic tranquillity 

Minimizing Federal income taxes 

To make up deficiency in son’s busi- 
ness compensaton 

To equalize one’s children’s interest in 
one’s property 


The average age of the decedents 
whose ages were given was 72. 


Relevant Factors 


STUDY of these decisions seems to 

justify the following conclusions: 

Evidence of the motives for making 
the transfers is most important. 

Simple human motives connected with 
the life and business of the decedent and 
his family, on the one hand, and those 
which center in his estate, on the other, 
are likely to be decisive. 

The two-year statutory presumption is 
of great weight where other evidence is 
lacking. 

The known or supposed condition of 
the decedent’s health when making the 


(Concluded on page 431) 
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Assets — Administration — Claims 
Not Duly Filed 


Colorado—Supreme Court 


McKenzie v. Cook, decided Sept. 14, 1942. 
ing denied. Case No. 14974. 


Rehear- 


Within one year from probate in the 
County Court of will of defendant’s testa- 
tor, plaintiff brought an action in the dis- 
trict court on a contract with testator, but 
plaintiff did not file her claim in the County 
Court within one year from probate. On 
a jury verdict for plaintiff, the court enter- 
ed judgment provided “that the said judg- 
ment shall be paid or satisfied only from 
any estate or property of the deceased, not 
inventoried or accounted.” 

See. 195 of Chapter 176, 1935 Colorado 
Statutes Annotated read, in part... 

“Fifth ... and all demands not filed with- 
in one year as aforesaid, and afterwards 
allowed, shall be forever barred, unless 


such creditor shall find other estate of the ~ 


deceased not inventoried or accounted for 
by the executor or administrator; in which 
case his claim shall be paid pro rata out 
of such subsequently discovered estate .. .” 

Plaintiff seeks to reverse judgment as 
limited by the proviso. 

HELD: Affirmed. Plaintiff could either 
file a claim in the probate matter, which 
would foreclose her from bringing a suit 
against the executor, or bring a suit against 
the executor. If plaintiff does the latter, 
the judgment would have to be filed as a 
claim against the estate in the probate 
matter within one year, or be satisfied as 





provided in section 195 if filed after one 
year. 

NOTE: This case should be considered 
in the light of the 1941 probate law amend- 
ments. By this act, Section 195, was 
amended by substituting for the words 
“within one year as aforesaid, and after- 
wards allowed” the words, “within the time 
provided in Section 207 of this chapter.” 
Section 207 was amended to read, in part, 
“All claims including unmatured and con- 
tingent claims, shall be filed within six 
months of the issuance of letters . . . and 
if not filed within said six months shall be 
forever barred against said estate, .. .” 

Th 1941 amendment does not change the 
rule of the case that judgments must be 
filed as claims against estates before being 
effective. 


J 


Compensation — Attorney Fees — 
Executor Acting As Attorney 


South Dakota—Supreme Court 
In re Johnson’s Estate, 5 N. W. (2d) 38. 


The court held that attorney fees are a 
matter of contract between the person repre- 
sentative and the attorney; that the execu- 
tor is entitled to reimbursement for attorney 
fees only for services in the administration 
of his trust, or in litigation for the benefit 
of the estate of the decedent performed in 
good faith and with reasonable care; and 
that it is the duty of the court in passing 
upon the account to determine the reason- 
ableness of payments for services of an at- 
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torney and allow or reject the credit taken 
therefor; that where the attorney has in 
fact not only performed the services of an 
attorney, but has also in fact acted as exe- 
cutor, the executor cannot be credited with. 
moneys paid at professional rates for the 
work which the executor should have done. 

In the same case the court passed upon 
the provision of the statute permitting the 
approval of expenditures by the executor of 
not more than $15.00 in any one item, “that 
the same may be approved by the oath of 
any competent witness,” as excluding the 
executor as a person who might be such 
witness. 


i 


Guardianship — Power of Guardian 
to Revoke Trust Deposits 


Minnesota—Supreme Court 
Rickel v. Peck (1942), 211 Minn. 576, 2 N. W. 
(2d) 140. 


Prior to incompetency, the ward changed 
a personal bank account into her own name 
in trust for her daughter Florence, under 
an agreement with the bank that she was 
to have the right to revoke the designation 
and withdraw the deposits and that any 
balance remaining in the account at her 
death should belong to Florence. Thereafter 
she was adjudged insane, and her daughter 
May was appointed guardian of her person 
and estate. In 1939 an intermediate account 
of the guardianship was filed and allowed 
over Florence’s opposition. It then appear- 
ed that the ward’s funds were not sufficient 
to pay her expenses, and the guardian peti- 
tioned the Probate Court for leaves to re- 
voke the tentative trust of the bank account 
and use that fund for guardianship ex- 
penses. Over Florence’s objections, the Pro- 
bate Court issued its order that after ex- 
haustion of other assets the guardian was 
authorized to make withdrawals from the 
tentative trust bank account. The fund 
was finally exhausted, and the guardian 
filed a statement for her services and for 
the services of her attorneys. Funds had 
been withdrawn from the tentative trust 
account to pay these items and had been 
held in reserve pending approval of the 
Probate Court. An account was then filed 
by the guardian. Florence again objected 
to the allowance of this account on the 
ground that there was an available asset 
in the estate consisting of a promissory note 
of which the guardian was the maker. This 
note had become outlawed in 1930, over 
seven years prior to the guardian’s ap- 


427 


pointment, and had been charged off in the 
guardianship account allowed by the 1939 
order. The Probate Court overruled the 
objections and allowed the guardian’s ac- 
count. The District Court affirmed. 


HELD: Under Minnesota statutes a de- 
posit in a savings account for the depositor, 
as trustee for another, with the right of 
withdrawal, creates a tentative trust only, 
which is revocable by the depositor. It is 
enforceable by the beneficiary as an irre- 
vocable trust only after the depositor’s 
death. The court, having jurisdiction of 
guardianship of incompetent persons, has 
the power to order, on behalf of an incom- 
petent, the revocation of a tentative trust 
of a savings account, and may do so where 
the depositor becomes insane and the fund 
is necessary for his proper care and sup- 
port. 


Under the Minnesota Probate Code, an 
order allowing and settling an intermediate 
account is binding on the parties and res 
judicata. In this case the 1939 order in 
effect held that the guardian was not liable 
upon the outlawed note. The doctrine of 
retainer under which an outlawed debt due 
from a legatee to the decedent may be de- 
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ducted from the former’s distributive share 
of the estate* is not applicable to a situa- 
tion concerning reimbursement of a guar- 
dian for the care and support of a ward. 


*For recent case affirming this principle, see 
Lewis v. Lewis, 211 Minn. 587, 2 N.W. (2d) 134. 


——_—_0 


Investment Powers — Retention of 
Bank Stock By Trust Company Which 
Became Affiliated with Bank — Ac- 
quiescence by Settlor 


New York—Appellate Division, 2nd Dept. 
City Bank Farmers Trust Company vr. 
35 N. Y. Supp. (2nd) 870, 


Cannon, 


The settlor placed bank stock in an inter 
vivos trust which she established with a 
trust company as trustee. Thereafter, the 
trust company became affiliated with the 
bank whose stock was so held under a plan 
whereby its stockholders received stock of 
the bank for their holdings and the trust 
company’s stock was placed in trust for 
the benefit of all stockholders of the bank 
with the result that the bank stock held 
by the trust company as trustee included a 
beneficial interest in its own stock. A guar- 
dian ad litem objected to the retention of 
the bank stock and contended that the trust 
company should be surcharged on the de- 
preciation in its value. 


HELD: The trust company occupied a 
position of divided loyalty and consequently 
was guilty of a constructive breach of trust 
(not merely a presumptive breach of trust 
rebuttable bv evidence of good faith) when 
it retained the bank stock, but such breach 
of trust was waived by the settlor, who was 
also the beneficiary of the trust during her 
life, and therefore the trust company should 
not be surcharged. 


It was shown that the settlor knew of 
the change in the bank stock resulting from 
the trust company’s affiliation with the 
bank, that she had reserved a power to 
amend or revoke the trust, could have re- 
moved the trustee or directed liquidation 
of the bank stock, and was well acquainted 
with her rights and powers; that she de- 
sired the bank stock to be retained, and 
that a year before her death she reconsti- 
tuted the trust by a new agreement in which 
she appointed two persons as cotrustees 
with the trust company, and there was, 
therefore. such acauiescence and consent 
on her part, with knowledge of the fact 
which gave rise to the trustee’s position of 
divided loyalty and of her right to remedy 


TRUSTS and ESTATES—October 1942 


the situation, as to constitute a waiver of 
the breach of trust. 


(The court cited the recent leading case 
on retention of own stock: In re Trusteeship 
of Stone, which is analyzed in Dec. 1941 
Trusts and Estates 670.) 


a 0 


Life Tenant and Remainderman — 
—Disposition of Income Earned Pend- 
ing Contingent Beneficiaries Attaining 
Majority—Income Earned Before Life 
Tenant’s Death 


New Jersey- Court of Chancery 
Chrisman v. Cornell University, 182 N. J. Eq. 178. 


Under the terms of his last will, Chrisman 
left the residue of his estate in trust. The 
instrument directed that the net income of 
the trust be paid to his widow for life, and 
thereafter contained the following lan- 
guage: 


“Upon the death of my wife, Carrie L. Chris- 
man, I direct that my residuary estate shall con- 
tinue to be held in trust by my trustees, to be 
divided among and paid over to such grandchildren 
of mine as shall be living at the time of my death, 
and shall live to attain the age of twenty-five 
years, each grandchild to receive the income from 
his or her share after attaining the age of twenty- 
one years, and the principal when he or she at- 
tains the age of twenty-five years. 

“In the event of the death of any of my grand- 
children surviving me before attaining the age of 
twenty-five years, the share of such deceased 
grandchild shall be divided among the surviving 
grandchildren. 

“If there are no grandchildren surviving me, 
then I give, devise and bequeath my residuary es- 
tate, after the death of my wife, to the Trustees 
of Cornell University, Ithaca, New York, 
lutely.”’ 


abso- 


The testator died in 1934 and was sur- 
vived by Mrs. Chrisman and three grand- 
children. Mrs. Chrisman died on November 
25, 1940, the three grandchildren then rang- 
ing from 10 to 14 years in age. Two ques- 
tions arose: 


First: In the absence of a specific di- 
rection regarding the income accruing prior 
to the grandchildren attaining their re- 
spective majorities, should it accrue to their 
benefit, or go to Cornell University? 


Second: To whom should that income 
accruing prior to Mrs. Chrisman’s death, 
through a dividend declared 24 days after 
her death, be paid? 

HELD: A future gift of the residue of 
an estate or a fraction thereof, even though 
contingent in its terms, includes the dis- 
position of prior income. While it is clear 
that the testator intended that none of the 
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grandchildren should receive any income 
before attaining the age of 21, there is 
nothing to indicate that they are to be de- 
prived of this income, nor does partial in- 
testacy result. “The income must be ac- 
cumulated and added to corpus to be di- 
vided as part of the residue of the estate 
among such grandchildren as attain age 
25.” 

The estate of the decedent’s widow is 
entitled to receive the income earned prior 
to her death, notwithstanding the fact that 
the dividend from which it arose was not 
declared until 24 days ofter her death. 

ee 0 


Life Tenant and Remainderman — 
Stock Dividends Belong to Corpus 


South Dakota—Supreme Court 
Kirby et al v. Western Surety Co., trustee, 5 N.W. 
(2d) 405. 


The court construed a will which left to 
the widow “all rents, dividends, and pro- 
fits” in connection with a provision which 
gave to a son at her death a substantial 
number of shares of stock of a company, 
on which a stock dividend of one-half of the 
original stock was issued. After analyzing 
the cases from the various states showing 
those which follow the Massachusetts or 
Pennsylvania rules, the court finds that 
they cannot be reconciled, and adopts the 
Massachusetts rule, holding that the widow 
is entitled to the income from all of the 
shares during her lifetime but is not the 
owner of the stock dividend shares. 


aoaees 0 





Living Trusts — Power of Revocation 
Consistent with Oral Trust — Testa- 
mentary Nature Not Fatal 


Nebraska—Supreme Court 
Whalen v. Swircin, 4 N.W. (2d) 737, June 26, 1942. 


J delivered to S, $18,000 in cash with 
instructions to place the funds in a safety 
deposit box in his own name, subject to the 
right of J to use the money. On J’s death, 
her administrator claimed the funds. 

HELD: An oral trust may be estab- 
lished. Power of revocation of the trust 
may be reserved and such power may be 
consistent with a valid trust. If J in- 
tended to part with her legal title, the 
reservation to herself of a part of the prin- 
cipal amount did not. of itself, invalidate 
the trust. 

The mere fact that the grantor may have 
desired to avoid a compliance with the 
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Statute pertaining to the execution of wills 
or to avoid the necessity of probate ad- 
ministration, will not void the trust. 1 Re- 
statement of Trusts, Sec. 57, Comment D. 


——_——_0 


Powers — Foreign — Statute Held to 
Forbid Foreign Trust Companies from 
Acting Under Resident Decedent’s 
Wills 


Kansas—Supreme Court 


In the Matter of the Estate of George C. Lowe, 
Deceased, 155 Kan. 679, 127 P. 2, 512. Motion for 
rehearing denied Sept. 14, 1942. 


George C. Lowe, a resident of Johnson 
County, Kansas, died on April 12, 1940. His 
long business career had been conducted in 
Kansas City, Missouri, just across the state 
line. His will, probated in Johnson County, 
Kansas, had been executed shortly after the 
1939 probate code took effect, and contained 
elaborate trust provisions for members of 
his family. Naming the Union National 
Bank of Kansas City, Missouri, as trustee, 
the will further provided: 


. it is my will and intention, that the trust 
estates created in this my last will and testament, 
shall have their situs solely and exclusively in the 
state of Missouri and that said trusts be admin- 
istered by the trustee in said state and in ac- 
cordance with the laws of said state... I relieve 
and release my trustee from the duty or necessity 
of filing any and all inventories and accountings 
with any court, including the probate court in 
which this, my last will and testament, is ad- 
mitted to probate.” 


In due course the executrix filed her final 
account and applied for an order of distribu- 
tion of the assets in her hands to the trus- 
tee. The probate court held that under the 
law in Kansas the Union National Bank in 
Kansas City, Missouri, was disqualified from 
acting as trustee under the will, on account 
of the provisions of section 131 of the pro- 
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bate code, being G. S. 1941 Supp. 59-1701, 
which reads: 


“No bank or other corporation, unless it is 
organized under the laws of and has its principal 
place of business in this state, or is a national 
bank located in this state, shall be appointed or 
authorized directly or indirectly to act as a fidu- 
ciary in this state, except in ancillary prcceed- 
ee 


The probate court of Johnson County, Kan- 
sas, named a Kansas trust company, John- 
son County National Bank and Trust Com- 
pany, as trustee to administer the trust set 
up in the will in question, on the theory that 
the testator had expressed a desire that a 
corporate trustee administer the trust. 
Whereupon the Union National Bank ap- 
pealed to the district court, which court re- 
versed the order of the probate court. 
Whereupon the trustee named by the court, 
appealed to the Supreme Court of Kansas. 

HELD: (unanimously) Reversed. The 
quoted provision of the probate code barred 
a foreign corporation from serving as testa- 
mentary trustee of the residuary estate of 
a testator who died a resident of Kansas 
and whose will has been duly admitted to 
probate in Kansas. In closing the court 
said: 

“The Kansas legislature, backed by the moral 
force of the leaders of the Kansas bar, knew 
exactly what it was about when section 131 was 
enacted into law. It was intended to put an end 
for good and all to the practice of letting foreign 
corporations serve as fiduciaries of the estates of 
Kansas citizens, and that legislative intention was 
within its competence absolutely.” 


a 


Taxation — Estate — Computing De- 
duction for Previously Taxed Prop- 
erty 


United States—Board of Tax Appeals 


Estate of Edith P. Garland v. Commissioner, 46 
B.T.A. » No. 167. 


The instant decedent died about three 
years after a prior decedent, of whose estate 
she had been the sole legatee. General 
debts (not mortgages or liens on any specific 
assets) were allowed as deductions in com- 
puting the estate tax for the prior estate. 

HELD: “The deduction allowed is the 
value at which the property was taxed in 
the estate of the prior decedent, to the ex- 
tent of its value in the present estate, re- 
duced by the amount of any mortgage or 
lien thereon allowed as a deduction to the 
prior estate. There is no provision any- 
where in the statute that the deduction al- 
lowable to the second decedent’s estate must 
be reduced by any and all obligations of the 
estate of the prior decedent.” 
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Taxation — Gift — Where Settlor Re- 
tains Right to Rearrange Income —- 
Income Constitutes a Gift When Paid 


United States—Board of Tax Appeals 
Leonard A. Yerkes v. Commissioner, 47 B.T.A. 
No. 60. 


Petitioner created a trust in 1929 express- 
ly reserving the right to rearrange among 
the named beneficiaries the proportionate 
benefits they were to receive, whether of 
principal or income, even to the extent of 
depriving any one or more of them of either 
principal or income. In 1937 the right was 


cancelled as to principal. 

HELD: The control retained over in- 
come made the recipient subject to peti- 
tioner’s bounty from year to year, and the 
income constituted a taxable gift when paid 
by the trust and received by the beneficiary. 
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Taxation — Income — Income from 
Gifts by Parents Taxable to Children 


United States—Board of Tax Appeals 
Justin Potter v. Commissioner, 47 B.T.A.- , No. 
No. 82. 


Petitioner and his wife made oral gifts 
of interests in a partnership to their two 
children. Capital accounts were set up for 
the children to show their interests on the 
books of the partnership. When the busi- 
ness was later incorporated the children’s 
interests were recognized, and on direction 
of a local court the stocks and securities 
were delivered to the father as guardian. 
The father had collected the children’s in- 
come from the partnership, stocks, etc. and 
put it in his own bank account, but he had 
reinvested the proceeds for the children. 

HELD: There was a bona fide gift of an 
interest in the partnership to each child and 
the control of a guardian over his children’s 
property and income was not within Hel- 
vering v. Clifford, 309 U. S. 331. There- 
fore, the income was taxable to the children 
as the owners of the property. 
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Wills — Probate — Unprobated In- 
strument May Convey Title to Land 


Iowa—Supreme Court 
Hansen v. Dahlquist, 5 N.W. (2d) 321. 


Testator, resident of Chicago, owned var- 
ious farms in Iowa. He died November 15, 
1933, and his will was probated in Illinois 
December 8, 1933. Aside from certain be- 
quests the Iowa lands were devised to his 
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wife and four of his five children in trust, 
with power to sell and convey and reinvest 
and carry out the trust provisions, viz., 
one-half of the income to be paid to his 
wife for life; the remainder of the net in- 
come to be divided into five equal parts, one 
of the five parts to be used by the trustees 
for the support of a fifth son, Leroy, during 
the latter’s life, the remainder in equal 
shares to be paid to the four children who 
were trustees. Upon the death of the 
widow, the whole of the assets was to be 
divided into five equal shares and set over 
one-fifth to continue in trust for support 
of the son Leroy for life, the remaining 
four shares to be set over to the other four 
children in equal shares. 

On November 7, 1934, the widow re- 
nounced under the will and elected to take 
her one-third distributive share in the whole 
estate. No division or distribution of her 
one-third interest was made, but on Febru- 
ary 3, 1937, she executed a deed of her one- 
third interest in the Iowa farms in trust, 
she to have the income for life, with remain- 
der at her death to certain descendants. 
The widow’s deed in trust was recorded in 
Iowa, August 29, 19388. She died intestate 
in Chicago, August 23, 1938. 

On June 24, 1940, plaintiff as trustee and 
cestui que trust under her father’s will, 
brought suit in Iowa to partition by sale the 
Iowa farms. The Illinois will of her father 
was not admitted to probate in Iowa until 
November 17, 1941. 

HELD: Probate of the will is the statu- 
tory method of establishing the proper exe- 
cution of the instrument, but it is, never- 
theless, a valid instrument before and inde- 
pendent of such proof, and while the pro- 
bate of a will is necessary to perfect it as 
an instrument of title, yet without probate 
it is capable of conveying an interest in 
land. 


(1) - 
Contemplation of Death 
(Continued from page 425) 


transfers is always a strong factor for 
consideration. 

The age of the decedent is compara- 
tively unimportant. 

Gifts by persons in good health for 
their years, who have good motives for 
making gifts, aside from those that an- 
ticipate their deaths, are not likely to 
be held to have been made in contempla- 
tion of death. 


Arbitration for Trust Disputes 


In a recent memorandum, the American 
Arbitration Association reports the opinion 
of one banker who believes that litigation 
might be avoided through arbitration where 
the beneficiary of a trust intends to bring 
an action for alleged misappropriation or 
mismanagement of the fund. Banks often 
go to extremes to satisfy a customer, even 
to the extent of an out-of-court settlement 
on a baseless charge, whereas arbitration 
would offer a “gentleman’s” way of not ad- 
mitting error when the institution was not 
at fault. 
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Hobbs with Coca-Cola 


William J. Hobbs, formerly a member of 
the Atlanta law firm of Spalding, Sibley, 
Troutman & Brock, at which time he was 
Georgia legal editor for Trusts and Estates, 
and more- recently special assistant to the 
board of directors Reconstruction Finance 
Corporation and vice president of Defense 
Supplies Corporation in Washington, has 
been elected vice president of the Coca-Cola 
Company. 


A Trust Department Vault 


The West’s Largest 


Trust Company 


Member Federal Reserve System 
Member Federal Deposit Insurance Corporation 
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